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Employer Neutrality Under
Enterprise Union Pluralism: Legal
| ssues and Dispute Resolution

Wan-Ning Hsu"

Abstract

This study examines the multiple enterprise union system in
Taiwan, focusing on the employer’s obligation of neutrality, the
principle of equal treatment, and the application of the duty to bargain
in good faith under conditions of coexisting multiple unions.

First, by reviewing Taiwan’s unfair labor practice rulings and
administrative court precedents, the paper analyzes controversies
surrounding facility provisions such as check-off systems, office space
allocation, and union leave. It notes that while Taiwan generally
recognizes an employer’s duty of neutrality toward multiple unions,
standards for determining permissible differential treatment remain
unclear.

Second, through a comparative study of Japanese law and relevant
case law, the paper explores the development of neutrality, equal
treatment, and good-faith bargaining, emphasizing specific criteria in
multi-union negotiations such as information sharing, negotiation
procedures, and explanation duties. The paper argues that the core of
the equal treatment obligation does not require identical collective

Professor, College of Law, National Taiwan University.
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agreement outcomes, but rather procedural substantive equality.
Specifically, employers should provide all unions with identical or
sufficient information within a reasonable timeframe, afford equal
opportunities for negotiation and explanation, and sincerely respond to
each union’s demands. Meanwhile, the final content of collective
agreements should respect each wunion’s organizational strength,
negotiation strategies, and bargaining results.

Finally, the paper proposes recommendations for establishing
standards to evaluate good-faith bargaining in Taiwan’s multi-union
context, aiming to balance the protection of the right to organize with
the sound development of collective labor relations.

Keywords: Plural Unions, Employer Neutrality, Equal Treatment, Good-
Faith Bargaining, Collective Bargaining, Unfair Labor
Practices, Japanese Trade Union Act, Trade Union Act,
Collective Bargaining Agreements
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ZIEF ETLERY - SIS - Mm@ EaQgsiihaisi#ia
HHER 2 > BERIAEMEEZ "B HE , > TR EERER
"WHEE ) IHE S ERMZ AR ER RETEEER
BEEE O Rk e B Ak g B P e a 2 MR S B > IR Wl it
I ZRRREELPAFEE G LHEEEE (R
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2 Iibii e A  HERASRMEEAFES W

— ~ Mok LBgE

O AN RPHIEEERBEEEEE
@@&@%M%%Eﬁﬁrr§1<$ﬁ¥iﬁi¢%ﬁ%ﬁ

2B RRY O BRI LR iy A - @i

FEEARZEERAPR o BHRERGZRIRES £ 3 4k

PR A R et e ORIEFERE A > WARIFRE

9 4% RJohn J. Barcelé I1l, Who Decides the Arbitrators Jurisdiction? Separability
and Competence-Competence in Transnational Perspective, 36 VAND. J.
TRANSNAT’L L. 1115, 1124-36 (2003).

United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 10 June 1958) Art. 2(3): “The court of a Contracting State,
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Berraras BE B ARG YT pi e Z FERR - KM RS 2R Y
TR E AR AR T ES EE AR BRI
PROME BN RGeS Ry~ NI RAREIETT - AbiA
TFE L e EE NIRRT > BLERE T AP
ZREIRET o AR SR - MDA E EarEE AR P&
%o ENEFEFEERPAFEXNEE (2H) FE > MESE-
oA SRR R oAb 2 FEE BRI AFEE (prima facie
review) - EIRE MR - @EYAKIELILI R A AT - FAHY
NHIREARFIWEMUE - HEIF AR "R R, (finds) fhE A
R FEaTE B AR PE > BT PR RBPER A BT
ZRBEAEEE HRANAVERBERTYAEFE > BETHY
Bl R B (RER G EEEEZ R - RE - HEEHE - Wt 8
B~ R HA R HEARTEN ~ FEMNREL T M) BIR 2R T A2
B FUE TR IR AR > A B (P SRR A 56 16 AR E ik
fEZ BFRERMER - fhEBLEAF8RAIE A Z IR - AR ' {F
Bk B E R ORI AR ) ZHRENTT 1 TOF % - Rz
R F A AR FE R A ARILRFUNF LR
SRR DGR F R Y F AR M R BRI
BPRBRE AA T BT Q% AEFLEFAZZ FU Aol

when seized of an action in a matter in respect of which the parties have made an
agreement within the meaning of this article, shall, at the request of one of the
parties, refer the parties to arbitration, unless it finds that the said agreement is null
and void, inoperative or incapable of being performed.” o sC&33% %% B & B B &
B OFE N BT B SRR S R AT A B BT 3R gk 49 0 4 A hitps://www.newyork
convention.org/media/uploads/pdf/1/1/11_chinese-text-of-the-new-york-convention.
pdf (&£ % % 7 : 2026487237 ) -

GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION § 7.02 [A], 1145-46
(3rd ed. 2021): H % & §1 ik Be 39 45 % 22 3 S A AR ROE B IR AR 0 A
By 3B R ST = % R T8 s HA SR M B Z HEFR 2Bt (allocation of powers) - 4%
priE—Fagdaal -

12 Born: Bl#TzE 0 B §7.02 [A] > 1147-1148 - KA &M T2 X FiH L T3

et BRI M A EEE ) RRTHY o

11
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ERd o PRREE DY BN 0 P PR T ) B % T
REEBNEO AE R o BAKTHRETA > AR
B AR T

IRCETAER SN E St P = Y Qe
SAGHEFLIE - EIATI Y R ) -

2 AEFIA B RE R 2 A - BB A B (ff
EIEF IO BTG - F USRI (ERa S
RO -

3.1 MR BE B 1 B WM s FIB 2 RUSRIEINS - RIS B 8
HREETEES (IPRBEEESIRELIR) -

LEEEIEBEETS - BRI G (RS
FUE) -

BT B A KT — B - — R I RSB S
HEEEHRFH AR HE B A B
BEHE 2 1) HIBT ST B2 B A - SR BB (R 1 -
WP HABTLT BB - LSRR SRR S PR
L WA Dt <

R A 1 S8 R LM » STV A g
P BB B FIBT T - LI BUBLIR 2 TR 5 LUB - 0%
548 BERAUY A B AR - IS R RS P R i R
5%~ I SATRIEREDS  WER Y BISREE EE

13 BorN : FlzE11- H § 7.03[A] - 1173 -

14 4 A Frédéric Bachand, Does Article 8 of the Model Law Call for Full or Prima
Facie Review of the Arbitral Tribunal Jurisdiction?, 22 ARrB. INT’L 463 (2006); P.
BINDER, INTERNATIONAL COMMERCIAL ARBITRATION AND MEDIATION IN
UNCITRAL MoDEL LAW JURISDICTIONS { 2-082 (4th ed. 2019) (“this provision
was also purposefully modelled on the [New York] Convention™) : T4/ 41z 4
RN TEK, —F 0 ERARD R HBOF R RRHEREE @
TIEASZF A T — B 5k 2 TR 09 AF B - A S B E F8F0
B AR AR BB RN T eI AR R

15 st o Fl33 H30
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PR HA IR LHR BIP EE 212 %E > IREIA BRAI[E19814F
WA REBFFIAE Z AT MARIE S E #A 8 RE LHIAE
r%%%%mﬁﬁﬁﬁrmﬁgOmmmW)ﬁﬁJZIioaﬁ
UEREZES (TMEXFLEARAHA "IHE ) = T#EA, =
F) o MESR TP HEEE LS REIH I X E K 58 0 BT E P
B RE (Vi) BET2EEE  MIFNENEREER
AEES -

N B A S 8k 55 LI B H At iR SO A ZERAE PR £ 14
R H— BT 2 Z B TEVEARE - WER EEENAFHESR
W& - BGERKs AT PSR W T E B R A RSN IE - AR
ERETPAESE - M52 PEERMPEEREERE2TE (KF
16fR2E3IH) HipHEERE "5 RHEBMEE 22T B HEEE
INEIE N B 22 AR AR - DAEE SR8 R 2 8 1E R AR P R 2 ik
fiﬂ °

BN B R 5 EA 2 SEATIR T » SHEV S S fh B s AT R BASC
Fidn » ARSCDARy - AP BUE(E R B H B s AR R AT AT - AR
HEEEMEEEEZES - 54 B L EhSErETH
EBEREAA G BT E 2 FEHE T AFEE A 28 & R P E
2RI EEAEEFMHERER BRI E A SRS BE
& SR AR TFEREFLEMEERRE 2K - FEMPEE R
MHETRT > ARG EENHEBEZFE (FMmRPAEENE

16 Born ¢ Fz2ll s B § 7.03[A][b][i] * 1175 : “The Model Law’s drafting history
recorded the intended objective of the (rejected) proposal: In support of that idea it
was pointed out that it would correspond with the principle to let the arbitral
tribunal make the first ruling on its competence, subject to later control by a court.”
UNCITRAL, Report of the Working Group on International Contract Practices on
the Work of Its Fifth Session, U.N. Doc. A/CN.9/233, XIV UNCITRAL Y.B. 60, 67
(1983); BINDER - [7]3£14 - Article 8 » 2 »

' KRB XR P AR AEERE > EABFEFRBLF > 2L FAEET
HHMRABTERTERINZAEA N T E > EEBEBLH EHPR—5
S RERN - 2 B19 -
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BEE > HWEANE) WA EA MR HETT > HiEmE
NETIE S 06 > RIFGEALEEREHE - HEM > PSEL AL
FREGAERCE AR A BLREIR Fat 5 P HEr - (S EET P
127 - A6 R E RGP EHE - (2B AR AR A BT AR T LU ~
JEBE > R R AR A A S48 EEEEE - B » B HEE SR E
ZHRIHET PSR TR BRI ZAR Z EUAEE 0 A
NFEBIARZ P SHERE AR A TR B th S 2 2 b Ry BlAS
i WL TP SRR BUE AR fp F R B AT TR - AR B R
EE TP EF A HET RS REE -

ptah - TG BIEIEE 5 A B BIFE pG S h SR #UE A &

G BEE28TEAEMEREH ¢ T A RIR R OIE MM G W A w0 2
e LR P REAIE T A A iy 0 B
FERZR TR Y AR B E 2 L3%, o ApH AT A
PR3 B BRI 2 32d o F H3 AP 82 e
RAC A SARx Y MR P EBREFHREFI R RGN R 2B
o o HREAD - sk E 0 ER ENETEE - RUETbu
Bf > VAP HINDAEEEE -

EhEEHEDA 2 FRBE 23 0 BZEB P S E L E R R
HlErRT > SeHEEAEPHERERR  SMPHIEEHEFESREL
TR ELHE - BRIEVERT T80k o (P8 R - RAEXT ~ ~H]
JB1TE - &R FEREE S ARMPE - DA IR A g8 e i fh 2
FE NG o (P B EE 2 SUR R SR PR EDE 2 2 BB R 5EH

18 UNCITRAL, Digest of Case Law on the Model Law on International Commercial
Avrbitration, 43, 2012. 28. “Before referring an action to arbitration under article 8, a
court must not only find that the arbitration agreement is neither null and void,
inoperative or incapable of being performed, but also that it is applicable to the
dispute to which the action relates. The respondent can resist a referral application
on the ground that the dispute does not fall within the ambit of the arbitration
agreement. This issue has arisen in a number of cases, and courts have often
dismissed referral application on this basis.”
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FIERA > E—EBET > REFPZ R - S EERER
TR ~ BIrr 5548 (full, independent judicial consideration )
FyEY s WA E T VEBERRE R » A B EEE TR E Y
-~ B (prima facie) ZEAZFEE? > DU 43 lHRET I ZFE A [F 5
AT RE 2 (B BEG
OFXBENR (PREEBEXEER) ZILEMH

EBNE B AR Bl 2O R R R A E &R o R A
BERATEE - BIZRERER LR EEHE BER (B F
BT ESE RHERT - A (BRT) E#HE THE 2K
Fodg & > MIERRIEMP GRS " B2 (manifestly ) fEREA 7]
BT 2B CABIRETZNEF1448REITHFE 2R ~ i - REFFA
SEEOURELIHE2:?) BRI RNUiBETA 2 T - 5 2 0 AR
ER P T A BNECR T ETTER  SRE iR Ik
HAMA AR AREENHAESER > IR E— P LHEESE
& A TS o T HEE AR R U DU RRHE B2 R E
(prima facie) 7 EE » HIPFEF(PEE TR K HETR - ARk
BN PP R EBELEREEE S A AR

19 BorNn : FlzE11- # § 7.03[A] - 1174 -

20 BorN : Fl3:1l: B § 7.03[A] » 1174 -

2L RRREFHAEF14ME F 1 2 % U 4e T “Where a dispute arising under an
arbitration agreement is brought before a State court, the latter shall declare that it
has no jurisdiction unless the arbitral tribunal has not yet been seised and the
arbitration agreement is manifestly null and void or manifestly unenforceable.”

(A b 3% ok 29 2 3R 90 iR TR AL TR B » PR 3R vl R 4R BA 38 ) 3R A A
s R A RABMFRBATE S FRBE T EEEA o)

22 @ REHRNEFHOUEFELIAZ K R F ¢ “If the parties have concluded an
arbitration agreement relating to an arbitrable dispute, the seised court shall declines
jurisdiction unless: a. the defendant has made an appearance without reservation; b.
the court holds that the arbitration agreement is manifestly invalid or
unenforceable; or c. the arbitral tribunal cannot be constituted for reasons that are
manifestly attributable to the defendant in the arbitration proceedings”.
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R AFE S T > HF 5 e i 3 Bl h ik < FaoRE e tT
Hgr 2 B > WRERARZAKENS - " PSRE SR 2 K e
IR, BOFBER - MRHEARZEE - HEAEEMPEE - #eE
FAFEHFTA B ST 25 TEEL > B 7] RE 2 AR BH 3 14 2 5FaR
RERIEZER? > BG4 PR RAEFRCRM S » Rz - HIE > %
ZRZIEFIRI N e BEEESR -

BE o BEERIUP A FEES 25+ fOEE - BB BV AR
BISNZ BT - B L ik AR Ry BE B ALE M Bt A SN T
gk CRIFTERZ TANEIEk , ) 2P Ekigafi] - AR 452
{RER3THRE FEI W b T2 2F & > MIEEPAFEE® - i
B A o B S BN i 2k Z 1B T > & st A B £ > TARE
B XFEEMEG R TS RTT  E Pt A e B L1 R Sl
o ADERITEEEE (de novo) fP#EREME Y bkt HEH|EH
ZERAERY o ANER AR HI BT A BEAE B A T AR > LR E B
AR A BE AR - BPEAL TR 5 190{5R 55 3TH M E - FL A {h sl HI B il 2
DLz Az S R Bk (R FIET ) st 3B B R E & & IR
H&&F Z SN H B TN E 1S AE 5% SN K IE 2 1T (s B VA B
2EFERY  PEELESE L FRBRER DARIEEZ
tha - MES KL SETHERA > NitEd AR hEEHEE? -

BEAN - A G dn L BOAR - KRR & R S HE (E R - &
BTGRP EE A BB B R 2 o ) HU B S 1T e AR S ROBOK -

23 Emmanuel Gaillard & Yas Beniffatemi, Negative Effect of Competence-

Competence: The Rule of Priority in Favor of the Arbitrators, in ENFORCEMENT OF
ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW
YORK CONVENTION IN PRACTICE 257, 262-63 (E. Gaillard & D. Di Pietro eds.,
2008).

24 MUKoZPO/Miinch, 6. Aufl., 2022, ZPO, § 1032, Rn. 26.

25 Rk o F3E3 0 H286

26 BorN : Fl3ll ® §7.03[C][2] > 1211-12 -
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B 1 BIPR AL A 190 3THHE » & B NG LIPS B RERE Z i H
BT IS S H BT 1 S T DAROE - ARG R R ABEE (P 8E T
Ry 2 FlE? - EBUAMEIASCHTE > ARi e A EER 2 6hE - 0k
BE % RN E SR LA EEEE 2 HE (RS
Br) - JRETEE AILRIEE R ECHEr - A 2 S48 fE sk
FIFHETTROR? o ZAATRED  1E QBRI E M et T RO IRE T
A ERAMHE 2 P E AR - RIERIEYERH -
FEGREAYE 20204 75 i =R (Cour de Cassation » 554
e Ry T RERE ) {EPWC v. Lefebvre—28 » F RHERI R LIR LR
7 ThEREE SR HA] , (principe de compétence-compétence ) » [
IREEHEE 20 - A JaguarE b K — REE A E RABDH & & HE
=R > AR AERadoZE ) K A A E By AR P B ILERTTIR =
AL IR TS - JABDEE E i n AR 2 ABEST o HE R SRS
R AR 23 > B[O R & AT 5k T BRI s &
EHEEIMmER, - Wl R KB ER G o R E0E 817 #
B H pEE RERE R T (R (BB M) - BIZEREB R P
HIETHREHIE 7 1 R BB E A - 7820204EFEPWC v. Lefebvre—Z » JEE]
e A B m 2R R o B2 RS REER IS 2 R A Bl
PEDEAPWC Landwel UATRE % A g 51 st s 224y - 175 Bl s 3 15 B 4
RBEESREH  ZAYFLEFMEMEK > IR - FrEB kL2
FERERN I B E PR - Hig o RS R e R 4 5 i
mn'E 0 FDEE Z AR IR  #E AR SR PLE ¢ RISk
Ko FERNBER TS MIFRAR 2 A EHE » IF T iRAOEE]

7 mrEBAkSREAAAMEZ TEBMFHEHMH  (international
Arbitration) -+ JRBp > TR M AR L BB WHEARLE  TEATE LA
—AZAEFT ~ BT RATANRT AR L o ) i Tae  BEBEAMARZMES > f5
B3R P2 S8 0 £ T8 -

28 prakss 0 Fl2E3 0 H285 -

29 4% K, NIGEL BLACKABY ET AL., REDFERN AND HUNTER ON INTERNATIONAL
ARBITRATION 1 5.113 (7th ed. 2023).
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REBFNEL L1448 FE » TEEB LB E MR » B R ART w2
B EGGRZ T EAY > Z2EREESR T AAEM ) ZHE > Bk
MEZR AR IR Z SRAI B2 5 TABAE - AT & " BRI EN BE
BH 2PN EEE T - AEE S AR B & 2 Gikmed & o B
EAEBPR P 2 BTE » N —TTE S NRIHEE » AT EH
BhEGEE > 40 T EES N, (manifestement abusive) % > 154E
482 FH AP B ARAR30 - TR R EE A A 1448 R s 2 A2 P MERA AT (B
"B EERE > BT RERR A, ( compétence-compétence) ] - R
FESEOHE BT HER B ARR T 2 RE R B R A 0T AR B0 /& PR % - 1T X
RiEARBIREZ SRR > JRE > T2 R R aFpHE v Ea
oG E TR EEER D R ARRLE Y FH RS
R RERR B EIELRPNE T A& TREERMN) T
WEZEUALFR P REF NFHWE FL448ER T - fEIE
ZH o AFPBEGEFE EER > WA E A RS S
WEBLERMESZER "TEBAAY ) MERBRBEE S HE—F
EBE - ETSEEWESR > BEEMEEEEEECER 0 LE
PHRRER R A ZORM AR E B AR RE » ANRA5[8EE NS
B BIEERAUEAEESR T » 0 H M EESREZ M » A
IRFE I 7 A+ 00 — TR I S SR B S 77 8k T SB 1% PR 1B 3 BH sk
HIETE T DAROE - SRR HEE 2 (ReE -

H baisEeial - e fRH TTEXEESR  AERBZE
B R A IEE L E B KR AE GRS 2 EE - DREES
NEE Z R o WA N2 F2 P AE

30 JaRl4~#2 % AJulia Martins Gomes, The PWC v. Lefebvre case, BLoG NEWGEN
(Apr. 2,2021), https://blognewgen.com.br/the-pwc-v-lefebvre-case/?lang=en&utm_
source=chatgpt.com (last visited Aug. 23, 2026); Armand Terrien, Arbitration of
Consumer Disputes in France: Get Thee Behind Me Competence-Competence?,
KLUWER ARBITRATION BLOG (Nov.12, 2020), https://legalblogs.wolterskluwer.com/
arbitration-blog/arbitration-of-consumer-disputes-in-france-get-thee-behind-me-
competence-competence/ (last visited Aug. 23, 2026).
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CEEEEN (FEEEBENR) ZILEM

FTATAL - B R PSR FEA SR 8 IR SR VIR R » TR
MR W) > ERIEEEA IR - KEITHAREET 215
1 SRR E I AR P > HETE®RE 2IER 2 B EESHE
A (BD T3 K ) MEGHEE S AR - HEL998E AR A
RSB MEEEEAMFBES - H—HFEMEEIREZIDERR RS
i o

FE75 8 B P B A 2 AR R ALTRE ST > SREUP S
B LB AR BEE 1 O 2 SR A 55 8 R 28 LI AR FE & fUET
R R A - AR E AR TRk = R -
TREEVEEE (MIMEPAEE) 32 GIarER - ArE6E - BN
S - B ~ PEIEA ~ FEERIRPE RS Hop BB IR BB
BOE MRS VR E IEHE B Frie K i R e sn 2 k#2282 100k
@H . 34

BEAN > AEARPREUS & B S fa 7R Z B - B0 - 2B - TARe
R Fr ZAETIE BB FE MG R 2T > T PURE > TRfe
WL B 2 W) R EE T 2 I E A EE LA E RS E TR
T R B B2 B [ 2 A (30 o 55 B M S e B0 TR oy R B A 005 B 440k
FLUACEHE B P2E Z10E0 - ZEB A REERE R+ F e

31 %R 5kl @ kdk 0 Skl o 8TH3L ¥ A - 199845H - H265 -

32 BorN Fz:ll s B §7.03 [A] > 1178 : “... Article 8(1) as permitting full judicial
consideration (rather than only prima facie review) in either all or some cases
involving interlocutory challenges to the existence, validity, or legality of the
arbitration agreement).”

33 W B R{7] A ABORN » Fl3E1l: § §7.03[A] - 1178 -

¥ OAMARFARRAZZIAD > ATEREEN > FRAATERFHERA

(Principle of Kompetenz-Kompetenz) = #F % - dsksb @ WAL - BaEE

PLAR F R B —— LA AL ey R - 20184F 0 F 350-359 -

2 B EIR AT &3 7T £ & (American approach (courts may intervene at any

moment)) - wmIEdw A BE KX ERAMEFRABERELFHRES BTA2H

THE A > 4 A William W. Park, Determining an Arbitrator’s Jurisdiction:

Timing and Finality in American Law, 8 Nev. L.J. 135, 139, 141 (2007).

35
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BRPH Y A B ERE A RA] BRG] B 5
w0 B3 hizfugEf (satisfied) 2 B AR 22 T HFH
B SHE R IR L ] RS R “ 5 (%

LS e 3o R Rpl g MRE R ER 2 d W EIT) o
4o PRk 2 N 2 oy snd A H G g Fi;’EJ_ EN N
2o | 3

FH R i 28 B HE 2 BT REFR JIF AT ( Kompetenz-Kompetenz ) {44
HRNEE > HERERSBEFEZILERERR S S FREEE > IT
ZLHE— PR BUA RS - (RBUEEEE By - B ART R P S E T
ZPik > BEE B EE LR, EFEFEE L NHEEE
(R RFEFE CMEEBEIRITE) $F1032(RF1HEY > HENK
B ECEFARE VR DR ) HEREES (fEERITAS 1032
SBIARERD AT AN o B R IRBEI P HOETEE ) ZEK - ZHILEAR
[G%9 - B [E — B BRBIN T EEE - (PR E NGB R A
BEZsfsn - METRARBAR AR (ZEEFEREFAD - &R

ZIEB TS EE PR 210 BLUAE RS RAKEREF -
seanfE TP o BN Uiaviit > i sih SR F EZHEEE R
BRI E A R & AL SR 2 S~ RER T2 AT F A

36 Granite Rock Co. v. Teamsters, 561 U.S. 287 (2010), YEARBOOK COMMERCIAL

ARBITRATION VOLUME XXXVI 2011 615 (Int’l Council for Com. Arb. et al. eds.,
2011): “arbitration is strictly a matter of consent.... applying this principle, the
Supreme Court’s precedents hold that courts should order arbitration of a dispute
only where they are satisfied that neither the formation of the parties’ arbitration
agreement nor its enforceability or applicability to the dispute (are lacking) (unless
the parties have validly agreed to submit these specific disputes to arbitration).
Where either or both matters are contested, the issue is for the court to decide.”

8 BB R HL0326 FLERE ¢ (AR F AR B R RAZ Y
B i EARE T AR AR B R B RT  FREATSERG A -
2R R A RIS B KA RS TRATH » R -

B e B R HI0320E H2AMA ¢ A REARZA *?A fm%lesz
R B R R RERFEELEERTS

39 & i@ A M % AMUKoZPO/Miinch » 5224  Rn. 26 -

40 Musielak/Voit/Voit, 22. Aufl., 2025, ZPO, § 1032, Rn. 8.
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PR E QBRI - ARSI BIAEA > EFANE
TE_ESREROE - DUETTHEE -

DUR 8 —fI7LERE « B8 LRGN HEEREFHES
EANBBR G Z MBS RERERE® A E (Kommandit-
gesellschaft » (i Ry & A F]) - m#E (BIEAREBA) FHRE
B 1996F 1 H IR EMBELFTéa (T Z BB B R AR - gt
PiATDURE - ESRER 199559 H 26 H BLEA &% A ZET A i
ZIH&IE - T LA RN L&A F1224Y (Gesellschaftsvertrage -
N TAEELY ) ) PR SRR BRI &N BB R
st < AR o FERPEER S o WHRRRIS A E R o M
EBE B A B B I 2 PR i o (R R = A &
Fh R ETHRRE L EERE - (PRRZ BHEEIANEE
ANEEEE - BIEA R0 F 3 (T sk At - IR R Sk
B TR A S 200 > WFRIRFEREZE#E > NARERHE
REfE IR SR B R A M E o Z B & E - 58 FEAEYE "V
AN AT B ek ) - FA R EE R AR - EAR
PR E ZEBEGIRER © THAEERLEER AT F
w0 NamiE S T B ZH > SRR 2 & ER - BIER
&R N F B RO B ek Z ARSI 199559 H 26 H R
HZAFEERFLIREVATHHE - PEEEY " HE B A ER
oz FH ) BREQFEHYBHE > FHERBNIMER B
fiE - Nt > PREEEEGIUAN KRS ERZEE » KL b
ARERAR TENEBAFHL, 8T REERAEMG, ZF
#t o HINEARZE | 2P ER R Ry S B R Z 8 A ERK > 1R R 2 ]
e HAYZ B A B R GB A FEGR G > BEEP RIS
Atk > A RE Ry H] - i ERAEGI A & - BIfEE =AM F3E —

41 Huber, Das Verhiltnis von Schiedsgericht und staatlichen Gerichten bei der
Entscheidung tber die Zusténdigkeit, SchiedsVZ 2003, 73.
42 BGH, NJW-RR 2002, 387 = Urteil v. 4. 10. 2001 — I1l ZR 281/00.
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hERTE - HARHRKESEEA MR E@HE - 2R EB
RHEBEM - 3E > WIFHERPAERE -

e AR bk 2 PR R > T BTN AER ¢ L
AR a8 B 8 et A REAE T DASFRa HIR B Bl R 45 2 3743 > JRAT B
EEANEZHF » NEFN SRR TR E DR R - A EE
] 1% DA A 35 T 0 205 5E [ b R > R TE R B (R0 A B 2 5t HR %
FrtE 2 e NZATRA AT R - B AEFETESY 2.4
EBEER R fh B s iy~ RHE T A FHEF BB GAE A
ek 2 #iE - RTARAEERER > RESETERBRFEET /AAE
FIRAN > TRERAT U EEEE TR 2 EEAR LSRRI S
TTHEE ° MRS AT (P EAZ 7 16 Rl > BIZ P EEF A
Gk HAPEHET R 42007 (nichtig) - 2R FHET 2 &5 AR 005
BRI S Il - (HNE RERE Ry o 1555 KIS fh &k HIE DUE R
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The Determination of Arbitral
Jurisdiction: The Allocation of
Review Authority Between Courts
and Arbitral Tribunals

Kuan-Ling Shen”

Abstract

Regarding disputes over the existence of an arbitration agreement
raised as a defense to litigation, the issue concerns arbitral jurisdiction
and the allocation of authority to determine such jurisdiction. Whether
courts should conduct a full substantive review or merely a prima
facie/formal review is not expressly provided for under either the New
York Convention or the UNCITRAL Model Law. Legislative
approaches vary among different jurisdictions, and divergent views also
exist in both Taiwanese scholarship and judicial practice.

This article, focusing on Article 4, paragraph 1 of the Taiwan
Arbitration Act, which governs the defense to litigation based on an
arbitration agreement, argues—on the basis of legislative history,
textual interpretation, systematic interpretation, and purposive
interpretation—that, except in cases involving bad-faith or abusive
litigation contrary to the principle of good faith, courts should in
principle adopt the substantive review approach. This is necessary to
protect the parties’ right of access to court and to avoid requiring the

Distinguished Professor, College of Law, National Taiwan University.
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parties to proceed through arbitration only for the resulting arbitral
award later to be set aside, thereby unnecessarily increasing the
expenditure of labor, time, and costs. This is particularly so in cases
involving public order and good morals, labor or consumer protection,
unfair standard-form contract terms, or the coexistence of arbitration
clauses and court jurisdiction clauses. Such an approach is not
inconsistent with a pro-arbitration interpretive stance. The dispute and
factual background underlying Supreme Court Civil Ruling Tai-Kang
No. 843 of 2017 were exceptional in nature. Accordingly, the formal
review approach adopted in that ruling should not be applied across the
board to other cases.

Keywords: Competence-Competence Principle, Arbitration Agreement,
Public Policy and Good Morals, Prima Facie Review, Full
Review, New York Convention, UNCITRAL Model Law on
International Commercial Arbitration
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184348 3 B b 3k L4t M’Naghten i Jil - T = 3 Bl 3 RAH 4 % &
TE 14 B ~ Durhamik B AL B & #) & - 8 7R B 5] % S 4
MEERMH TRARR, > THEBA L, - TEHEN ) WREHR
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HIEFE e 18 TR A L R ENAN i€ d o FIEIEE
HEAE  RITREEEHXELNAETR 2L RETRE
(actus reus) ; T ANEAEHNEESNAZ - ELE2ILE (mens
rea) o EEZAMLLE AR AJEILENVRE > LbWIEEL ~ 1BE 0 HiE
FE WY B (8 AE (moral insanity ) 7 A & 3l A 5 Bl % & R 4R
( Kinscherff, 2010) -

B A 109 E & F 55 292555 161 BRI S0 9E > ik 1T A i
gt o UHEEE FAUSE 2 pr 0 DIEERE R E Y - BIAE A
"M (BT BEMS > =FHH—AT - TR AEZEBREGRZE
ET By FRIRMEAEA LB FEAAESAGEE IS TSN
MEEER BRI - W2 HET 2 HI8 > SO ET LSRR A > i
FEEENAEIAIET o BLAI B MERVERET > s HURIRR ¢ T IREEGLUATR
NZ FIERRE T B AL > VAR E B ZRET - B EEHENE
WG RN AEZRE ] REATS » AT REIEFEMY - &H
BRSPS AE ST A - HHEGIRE SN R B B DO
BE TEENEN, - "TAWNEZEZRES , TR A
J1 o~ TEZEEFREGNMEZTR ) F o BERLE RIS
AIRER B PTERAE ) (HIRVE R ) MEHIgE )1 (BEWEER) » HIGIE
FIT WS R A 52 2 A Y R SR B G2

b R AN201845A248 - BEFAFAEGHOLERKE T BT AR AL
Yk RFELHA  FAHABEMLKEER  ZBBEOT - MHEHO%E A
#EOF -

2 R EER1009E & b 292555 Fl sk P AHEARAY R 09 R K 0 1R S A
AREME R T TIBE g f s B AR E R
B RABRASFZHRELESE  TOTERARBEIAR - ERER
ABEFH  FEHAEN - | AHEPRBEBRITTAK  HARETF A
oo T SEIEBTAT G0 AR R AR T AL A 00 S A SIL T B 00 H) T A
(ol do kb IR ~ T R AT IR R BER) o B AP B2
BT AL ANLR AR R ST S R BT AZ SRR RAE
Bk M AAMBNE  BEAMGELETE o
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o iR 2 L S 5 AT e ) 8 R TR S

BE A& FORS t5 EHH BE E AL RE S s B H 8 > bl R o B
F e 18432 H Daniel M’Naghtenf% 2 5L | &5 fHRobert Peel{# 25 14
FE—F - @b 0 T EDUBEWEE i T oRbUE > MHESHHLE
T EEAT Folfs > W & RIS OB B A B R B AT R BV A E B
ME 5 SRRIE MR B CAT REVAE - RN B TR 853 o ) 6
B AR R B 35 M & R AR AR Tk B R 22 ((Melton et al.,
2007) - AL ERE - 2 A SR A TR Y B LT AR B R
HEERE S M EESH AL (Pasewark et al., 1979) - 3 » 2T
Ry Bl Y AR TER RF o W2 IR SERVRE ) » (o) B s R,
LAY B R B E IR A B EIERYAE ST (Glueck, 1928) -

FylolfE Pl B 5¢ - EBUARE A 1887EFFE M AR AT "R
AR EE) ,  Cirresistible impulse ) #J2E © TR DU [ {6 5%
o SR E B AR © — - 5 DRI 1R i (o ol S 238 432 360 B8 T e
RBENRET] > LBEBHEENRTAFCZIE = W H » &EAf
P AR B EORE R A R Bl % > JRBI » B P 1 58 (e EORS 1
PEIRFT R 4554 - ) ERAEE(ZEVE R SRS MY - aam

8 4 4#E%# - M’Naghten’s Case, 10 Cl. & F. 200, 8 Eng. Rep. 718 (H.L. 1843)
b % A ATEIFE > R T : “To establish a defense on the ground of
insanity, it must be clearly proved that, at the time of the committing of the act, the
party accused was laboring under such a defect of a reason, from disease of the
mind, as not to know the nature and quality of the act he was doing; or, if he did
know it, that he did not know he was doing what was wrong.”

4 4%k stParsons v. State, 81 Ala. 577, 2 So. 854 (Ala. 1887) % B # 7~ 7T 4248
HE A EEBTME R LT : “[The defendant is not] legally
responsible if the two following conditions concur: (1) if, by reason of the duress
of... mental disease he had so far lost the power to choose between the right and
wrong, and to avoid doing the act in question, as that is free agency was at the time
destroyed; (2) and if, at the same time, the alleged crime as so connected with such
mental disease, in the relation of cause and effects, as to have been the product of it
solely.”
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i R E PR EE) R ERE o T RGHNEEESINE
&l B 5 (Waelder, 1952) -~ H.L 2 NAIREFEREHAT R H R )
MEz ~ B ERFGEERREAREEE A TS A4 (Melton et
al., 2007) -

[ 855 1 B B R Lo B B 3 2 - S5 BRI S b 50 B I 195447 25 3
Monte Durhamf{Z A{EEZEE > A ERAIM NaghtenyZRIFIA a2
ErE s WS > MR — e EREEEOMS © " BT RE
TNy TEY . (product) - (FRIHEECETEH TR - 4 Durhami%
AR S ER AN B 2 19 AHS ~ DHEEMHRBAEY — VIR R R AL - AR € 52
IR RSB ~ IS PR AV EY) - DL R AN i 2 A
1o b A e B B A2 7 40 AU B Y IR - DAZER 19604 LT 1% 2t
b 310 1 PR 1122 78 111 A ol A SE DL RFHY ZE 48 N 4952 106% (Arens,
1967; Melton et al., 2007 ) -

Durham;£BI[#£19724EUnited States v. Brawner8—Z£(1y b 328 # b
HIERAR - R PIEENERE & (American Law Institute) FHEHH
HIRES > ELRALUEARN T L3 A(EIRIRIT R dg A0 - (RIS s
o5 B B 1T B B B A e oy B AR BT R U TR ME (EEERR ) HYRETT 0 BR
FOAEET REEARER Az ARBERHIUIET R o 2. KT
Tz UGB BRGNS E U WL ST R e A R e
1T hE ERIEAIEET - | United States v. Brawner | ZF ARV A B gk

5 3 Fr1% 4k % skDurham v. United States, 214 F.2d 862 (D.C. Cir. 1954) ¥ ¢4 X 4] &
AT803F > R XA F : “an accused is not criminally responsible if his unlawful act
was the product of mental disease or defect.”

6 United States of America v. Archie W. Brawner, Appellant, 471 F.2d 969 (D.C. Cir.
1972).

7 AR 4E % 3MODEL PENAL CODE § 40157 # & /78138 » B4 F 1“1 A
person is not responsible for criminal conduct if at the time of such conduct as a
result of mental disease or defect he lacks substantial capacity either to appreciate
the criminality [wrongfulness] of his conduct or to conform his conduct to the
requirements of law. 2. As used in this Article, the terms “mental disease or defect”
do not include an abnormality manifested only by repeated criminal or otherwise
anti-social conduct.”
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5 TR I Bk O B MacDonald v. United States— & 1 il (I Y
EF T T EREE G E S EMEERE LY BRI EE
BET RIEFIR R TR - | sZHRIRREE - 8 A TR0 R
AR B ~ SRR B VeI RE IRy 2 BRI Em e - (H BRI AV R IE
NERRIE - $HEALDEAIERE SRS - (WA EAER/ZEB T
(8% ZamegHIIEZS (Bazelon, 1976) -

19814F » John W. Hinckley, Jr. 5% f T 5| #2%:8# & Jodie Fosterfy
FEE - {TRIZEEYE4ERonald Reagan® » [ 35 [H] 7 19824F # %E Hinckley
fEgE » HH R MEE (Not Guilty by Reason of Insanity, NGRI)
5 REHEF AR » A AsR RyHinckley ks T filk - i 2 SLARYE
(Levin, 2016) - EIG4ES [Eqo REAM - A (158 52 B 0 2 B SRt
FEFTATRRichard BonnieZerr » BN EFEEEE - (i /2 & Ry AR
EHAE (Levin, 2016) - EEEHERIF)EH (Model Penal Code)
EIFHRERF R RS AE  RSARRTAEEREDSHSE TR E
FEFHER T - HinckleyZH AR R » 19834 £ AN & (American
Bar Association ) 1 3£ [ % 1 B¢ & 2 & ( American Psychiatric
Association ) #ZFRIL[EREH - A5 (R AV RS BT IEC AR TR 25
07 - [N e PR R T B A (EL R Y A W 45 5 - DB E 35 NS0
B RUAITIERAE - MIREREEE AT RIVER - hEtER - &
HE DB HERMEBENTANE RN ABRGEMANT R
( American Bar Association, 2016; Insanity Defense Work Group, 1983;
Levin, 2016) - 7EJBE: 47 @LAVIG I - HEIMS (B 22 G o - WA
B B8 A AT AR Y B EE RS P 0 (] 2R E U BRSSPk A A 0 [

8 4% 4k % # Ernest Mcdonald, Appellant, v. United States of America, Appellee,
312 F.2d 847 (D.C. Cir. 1962)P1#2 A2 N & B 1T#1%F » R4 T : “the jury
should be told that a mental disease or defect includes any abnormal condition of
the mind which substantially affects mental or emotional processes and substantially
impairs behavioral controls.”

9 United States v. Hinckley, 525 F. Supp. 1342 (D.D.C. 1981)iz {3 A & ¥ sk Hx £
AGAP S BAD IR IR B AT T IR BRI -
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R A B RZE B g AL - BB UG 25 I YA
A HEETEE (Insanity Defense Work Group, 1983) -
Hinckley—Z2 38 4 1% » 55 B AN B & F1 55 B RS 1 e B2 5 o JL (]
BHHE HY - EFPESIRE SRV AR A BE 35 fH ( American Bar Association,
2016; Insanity Defense Work Group, 1983) - Richard Bonniej* HZEA{F
Hrt SR o O (RS B R B R REAE KOE (pyromania)  ~ 9 RE £ REE
( Kleptomania ) 55 {7 &2 Hil [ B E 2 T - A1 (S0 5 L 2l & 1
PERIRE 12 4B IR - B —MEEHETRET (Bonnie, 1983) -
FE¥ AT A0 95 35 05 1 HUARSS » 18715 H IS HAHATHY (&R HE
ge) E5 THREMEAES, MR T BER K, S > BNy
FHREHE RN RBIEE AT (ERE SRR - RS2 A
BREE LR T RERIES - WEERE -~ BxE BEFHHEEE
RNEHEAFHEE 24 & 2 BB TIES0AR Rtz Y 2 B3
B EEHEANSTHELIN80E1M0FE RE R LT T &
( Nationalersozialismus ) #83% -~ fERI 2% - 5 4R (ERE ST
RHVREAERY > FrsE IR R AEE TR Ay HE - HE AR Y
1T RraktE ~ FIUTTRE MY RRE - DA B e # (Krober,
2020; Wachsmann, 2006 ) - thuL/&&0 @ SEME 52— HF4H
B BERZERETE PR - B - SAEE - BRIET AEME
JREHEY THES o EEARZEBEMEERMNEEH KB
B - RSB B /0 ARYIEE VRN ERIE 58 - MRS BSR4 E Rt &
Pedilt Ry A AT H 23R 10 - EREAVE A nl ge &0 o0 RES R U IR 1T
Ry IDNREVE ~ s ME B A IS B Ve (e - JUFEENMR L W IR o & i
HIEIRLE TS o B TE IR 2 AV B R 48 5B B B B ) JE TR ES - BB
B e o2 o7 > B RR AT R U2 (F 2 i i 5 k= A0 R B A A T
& HEER (Eliminationsstrategie ) £ H (Y » fHE5E B 1 & MEAYILTETELS
B S8 S AT - RS B I A Ry AR R B - (It - J1ERE
i N 7R S8 R T AR I UT S A RE 7 T RS B B2 B0 L B
JRER > SR B S0 S 3 5% 05 1 B8 B2 B 0o B B2 I RV 98 N EA T /0 AVER
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AR AIERKRARHEBEEEANLEEBEHRNED
( Desaktualisierung von Intentionen ) ( Kréber, 2020) -

BAERE & & g R DU R VR IR e 24— =
AN — B E AR HIAE RS E o B E E T O R —
B 4EE (Finkel et al., 1985; Simon, 1968) - EZ&EH AR Z AT A
R IEFE TR R A BR E] (4 (BB M Naghten#H Il ~ ALIERI ( Steadman et
al., 1993 ) B {thsmE A - BERG Y FE [ BR B oK A 1 22 DU
At~ BT ERE R BB R AV 155~ 3¢ O uh M Y A A2 R4S B
( American Bar Association, 2016 ) -

FH AT Z0C (2] B RT RT » A R S 1o SR DUy H B A AR S B R i
AT B R E A EIFE - LUK P B A AN (R e i S A R 22
fee it g Rz i2 i EAYERE (Kinscherff, 2010) -

B~ N R BREAE 1 2% il 534 358 DU G TF 3

H Al B 2R 20t 40 BE £ 405 1 0 PURHCA F OS2
Brfs " AASPREEE | Hb—2B7EE - 19504/ St. ElizabethsB& [ kS
RS 8 T IR 7 0 A A P B 22 B 4 AN 11 i 2 B s -~ DAt
& A e ik Durhamiti I35 ) 2 ZE 0 ofr - DRIAS (1 52 1 ik SR =8 N B0
ngfE (Arens, 1967) - 2 AEIEHEHE S H2 B A 5 A e
DAt 2 B F- M4 ACE(ER2 B - ZR1T AE K5 1 52 3 B ek e o 2t
PRI T REERR R 7

NI R E & — A& E AR b s — R AN Z8H -
B ERE - EEhME - APR G B b 2 B A B R B R 0 S
BT EE2BEERIARBREN  wEBEFEANLE - FOFEHEKA
P& ES o Mok 2 (17 Ry BB DD RE RIS [RHEE &8 % BLA [E 12
EREBRE - DURAEBCEE G RE T HREEAR > A
ek [ B8 JE B — il A A R B R — 2 4 #S (continuum ) ( World
Health Organization, 1992) -
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NI IREEIE 4 BREE T T53497.8% (Winsper et al., 2020) - SHAI
2 B PO N A IR B 1T &Y 1 2 40% 2 70% » H At AR - B
A~ CHY AR REBEELY 5 5 =1 - 0 72 A8 IR BEE 2 B A Ty 2
g B A PEBEEY ~ B A A& EEEE ™ (Butler et al., 2006;
Dahlenburg et al., 2024; Fazel & Danesh, 2002; Tye & Mullen, 2006 ) -
H » AMEEBHEZE R RE - &8l A AR IERHE 2 By %
[EHEH 2 /05— meEim 28 (Lenzenweger et al., 2007 ) -

NEIEBHEARAEEEEHRZE (Ma et al, 2016) -~ BRERZER
( Carpenter et al., 2013; Tesli et al., 2023) - HAEERZGOEFE
BRI R - EEURE AT - EE NI - R AR
W BEEZMERS - BEER - BREFBUREE  MEFE - T
ZESif4 R (Carpenter et al., 2013; Tesli et al., 2023) - Af&[EEHE
I [E] 0 e B i B BB RTE - BEE - E8E -

10 R HEDSM-B-TRH P sk 7 3 W S8 AU F 4 + AR € 2L A BES 9 5 % o 32
AZEVEGI8KR ISR AT A AT AR Eatm 03 - RAGT A A
EHEADERFARE  CAATEEERERZ T ERTRPRERE > FTRH%
& FALSRAL 4T B EATIAE » TETREAARE] 0 T MR Z OB ZRER
Bt AR - BI5RMME > RAFESATZE (REE) ¢ L &KER
AERERLTE  EREANEERE D 2 5EARF R LB TFR
de ot RERG AR HERA B REEEREIE 4 A
Ak RERAPIBRER . EFXTATATARRARZL ; 6. — B
FAFEE 4o BEGEF TR ERELE; 7 7 80ER > o B8R E
RAEACH AL RIS E - EFRNE -

11 % DSM-5-TRAE A i 5% 4 B 4 B F b F » 8 4 70 AAS W s 14 45 — #B SR 72 0 4%
R ERATBETHOALBNG - ART LPER > ARBZOHEEME - A RF
TR BLERELSEGST > RAKFSTEH RN ZARE S > 04
FLIEeY B AT RBGE Pk E 2 78T L5206 AR
Ko M S AR MARZ Mk 5 3.0 F M AF SRR
AR SRR L2V RS EAAE ARG ENHYITE (v B
et MER  HHER ERERXER) LREVAMRITSE B
BEROETE ) CHERTBTEIRNEEGCERE (o BAREYR
o HRRXEE S FEHELE N ROBBER) S TEBEEER 81
My Bl R RHERBEAES (Lo BFEMRA SR REM
BHR) ; 9. RMBRAMMGBAEERBERBEER
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Yya i I EBEE - EXEEBEHES (Hayward & Moran, 2008) -

N e P B i (18] 28 FRE SR M o R i TG fe R B e R B iR - Y 9
A, (Chartonas et al., 2017; Koekkoek et al., 2011 ) - Af&[EwEEE(E
EIL—fEHER EEE TR EEABHLHE BMEAREE
BAE - BBAEME - PRI B CHVERTITT K Bl AR
a] gE M ER K (Lewis & Appleby, 1988; Markham & Trower, 2003) -
B0, E (psychopathy ) FIRZ f+ & 81 AAK R BeE i I 51] » 480 A
H& B BB i P BE 2 3205 #4 (b i B B YRS (R 2 B 2 — (Catthoor et
al., 2015) - =754 AT AR 12 1A < LR PR\ B 2 [ Fe e PR A B
HENMAELE o A& PR (8 22748 B B A (R BR (g v B0 2 PR
HYREEE (Luyten et al., 2020) - 75 & ¥ BRI BRI HE S 2R RE B T A
At TR AT IR R R DR - M B = Ak b e AVER
# (Koekkoek et al., 2011) - =R —HE AFEHERAYEMEIEER -
2 NG PEBEE ([ 2 R 2 E 2 HE N E - B R A B L E R
EHIFF 5 bRVEIRE (Lam et al,, 2016) o HJA & AR AAE PRl
i I 2R By B0k i i /) > DA A IR I P 7 BB 175 44 1 BE s B
2 s 25 A L B A B E G HE B AT AR AR - &
2R EERE (Furnham et al., 2015; Lam et al., 2016 ) -

Fe— VLA W ST 5 S 3 A A% R B8 i B3 ) 58 35 1 B8 00 Y 1 1) o
TS 25 I H B 7 - Pl A RS BB )5 e & 2 B 2 B HOR
(Baker et al., 2022) - PEHEY AR B A R B (8 28 7Y 25 25
1 372028 8 A AL FR BEE B (055 1o 2 oo SR S P A A0 FR 1T R Y
B B R NEBEERE I F M E SN EATUT YA
IEEME > kB —HEREE ST R - MERINEREETZ
EENTL IR - R ET R AR E A2 (Mohino et al.,
2011) -

12 % %#Allen, J. G., Fonagy, P., & Bateman, A. W. (2008). Mentalizing in clinical
practice. American Psychiatric Publishing, Inc., %74t (mentalization) 1%3% g
ZTUAE RIF Key sk
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FEERR I EARR G T » A EEN T 2 2B IR
Wi4H » AH AL ZOR 2 Bl LAV R R s i HIE B - —dHp St
Wlla R E A ERE | 28 MRSl G tR e  BE
PRk EE R HIRAH SR AU T R RS R R, o WA
FE R Y A 25 SRR IR LAY SR 2 Y B IR EHE - B E lEGEEY)
& (Bakeretal., 2022) -

TEsZPE DL A P P A B i 5e 45 5% (Baker et al., 2022) A[H1 > A
& PR R P R R O TRV R N GRS R E - (B B LME RS R
RE JTRRES B - H AASPEBEERVEE - BEEE ~ 5 - A0
WFRT REA - EFEAHENERS > HHEEEEENETELE
Ry AE & - [FIFFRZEEMRE © 5EE R E2EER A # A EE R
FEA TR RHE i flge 1) > FE L MEEEEITHAEKEHA
RIEEEARLE - IR R E2E - S ER R I R& R IE
Wt Ry A RIS B R B 545 G Y45 5% (Cooke D. J. & Hart S. D,
2004; Mohino et al., 2011) -

Y DT 5 15 ¢ [ A [ b T 45 R B EL At AH R B 9T ( Niveau &
Sozonets, 2001; Rudnick & Levy, 1994 ) 4E5E—% @ A& [EREEE B
BEEREJRERE E AR E N E - — B s A A EEEHE
2l BEESBSANGHIABHUTEERAEENH  E2ENEFANE
LHREZERHBE ST ARAERE  MESERNBURER R E
REREmEEY > EENZEREESESBBRERRMZEH
FEIT R A B M - HATENE RSB E NEIF LR R mA—
EHYEEFE ( Henderson, 2005; Kendell, 2002; Osran & Weinberger,
1994) -

JEEG B (R~ B TR - ERAE AR R BEE AN
o By ] BE (B S B S B AR B IR AV RE T o & B I g9 (B RS Ay 2
fEJJ (Cooke D.J. & Hart S. D., 2004) - =HEHIE#E FILSET EIF » &=
BELE Y B S ARSI B Bl - T BE A2 (R R PRET 22 BT Ry 1Y
BElsE (Insanity Defense Work Group, 1983; Krober & Lau, 2000) - f
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AR A 2l 0y AR P e B ID SR R BRI A5 iR B RS
TR B AR ER C R EH - B T KFTEE TIEIREE ) WRTE - BIE
BAVREHE R BUUSRIT R 2 T R B AERA G - BRAh - ERERET A
e PR T S BT N B TT R 4]~ I BE 7 B At ThRE MR RE T HY &2
2 S EEE ANBNESENERHE (Sak & Habermeyer,
2007) -

IR (ERPALEAE T - BB 1R S oo iy (B (E M B - 72201
LYERE R 2 A S R RIS B K - RE R IREE R L
T FE AR R B RIRE M E & (B8 R AR BV 1
B AT HE R EPIN 1T BEYEEE (Schneider, 1923) - &
Tk BB BE RF £ BB AR B BBEE FY B 1A B B2 B f A o2 e 1R 2 B ARV
FRRR LT K o 0 — B NS EHHE SR D 52 g KAy # &
PEHFIAER - K52 o2 B B2 LA A e R B iy S0 F B (0% H
Al © L > EE AR 20 &S R BAGRY HIR - B B B HOA
B EE (LA T ME S A E BRI A BaR b U R - #E DU 2
i e A\ E a0 E 4R E (Sal & Habermeyer, 2007 ) -

2~ NS RRERRERE Y B 55 v &% R i i i
DT RE S B S AT 6 1 % o7 W 3 ik

FE— kg B R B b o e R T B B ST A R A T
B~ TEA L EER o S L b B A R R FE T 0 2 A
HeDUVE AR B BT MU e S R AR o B MEERE RS
AHILERES) - MITEEEEEY > WALEGER T - ABIERE
EHY L AE RN S B AR RE D AE sl A I E T e & EA S AR
e W&y W E 7 NS EBHERBHE N BT ERE T wmELE > &4
EWEFER R ? ERE BB AR ERHE S —(E SR EA F 5A S
SEALA I -

—fRIME - EEERGET » B AR EBHEZEEE 3 A %
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HlE B - HewiBENEEE - (AR o] ge il H 2 £ B R
FaE (Pickard, 2015) - 55—J7MH @ & ASFREEHE (E 2 K H 245 EF 5
% 1 [ 3 52 55 1o (R R BT I T BB PRI % st L& 20 ol 1 A A IR AR
WIEE B EER G - EEEMEE - AAREREZE & g%
20 AEJ] (mental capacity ) 5F{f (Pickard, 2015) - (VB RETI#
e E I - (RY -~ R E A RAEETT - &
NS P E (B 22 A B F (5 F Ebs s - gt = LB RE JIRREH W fE A [H]
VAR - B—EZEERGERESE NV EEENEE 5 2
TEENEREGERESHEEAE (Pickard, 2015) - FiEE%E
eI B FE e B BRI E Bl - M BARAVE M > BRI S SR
R ENREBAES TEEEE - & FEERE G %
(Richardson et al., 1999 ) -

TEEREHVIEZR T » JAH BT a8 Sl e 55 oK A A F B i (18] 2 1E (3 e
BEIZRE A m A ERAE R - AAMBEIEB P nT R H A THI - A&
B (8 2 (R FR R B &R A Z 5 (Black et al,, 1995; Yaniv-
Rosenfeld et al., 2024 ) - f£17 FyJl b =05 » AR FREBEIE (I8 25 A] g%
BB - FEbR R T - AT RE4EFRr B H BCBUE - AATERRE
BEANTRERAEM A BN ESRN REKAFREN N AGTE

(Pickard, 2015) - 55—J7H @ itz KB AIEE B » ARREE
BEE [ E A 5 H i AREIDUE - FERE AT &IEE AR -
I B Ry L B R BLER PRGN B R EL - E 2B S R FE2#i0
B ERFAVLEEE (Pickard, 2015) - 23 Mental Health Actfy&EE
R - GRE A R EEE(E 2 v e 1F B IR G EF B st L OB
MR IR - FELURGE NS TRBHE E Z 2R B REE - Ik
BEANNSZEHEE BT BEREEYE  AEEEE
tE > FIRE A M R —— E SRR ER YR EE A LHEREGE
B R AV EERE RO R AlEAE ER B B Ol g 1T HHIA
FEEBHE (2 (Pickard, 2015) -

[EHF > TE0[EAE S5 0 o B A8 R Y AR PR R (8 ZE R A » 0
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RAREEEEESGFYEERME  ZE5ENEHES - ALE
5 N AT i B R BT B R o5 0 i figt 0 R M R 2R T A A R RE Y R
K BEHHMRZROS SR ERERIESOREL - (k5T ~ 80F
(EHEEY) ~ ERIREYE ~ T HERET e - FERE - BE - E
R HOURKE - WEER - BN B IREGE R EE
FHE N B e & B AN OERES AR EREZNLEES
FE 248 2O HMEBEFEARNE KA E A IERLEE N EER
BiTalm DR ESE AEREUEENE S EZREEFE N ANED
M8 ~ -~ BT E - WHE{TREM (National Collaborating Centre
for Mental Health (UK), 2004) - iEfAMEHSEE - M5 ESE N2
B A 48 T #p RO sRRY BT A AR 0 BRI H 3R T BT AR ar Ry AEUL - H
A R P JE IR SR PR TR RAVRE ST o b - BEEAREE
IEHBERENEZR ? BEEZANELE? 262 BERNENZE
HHE ? 2 HARBITRAREYE (LG EEREGFEZK
&9 ) ( National Collaborating Centre for Mental Health (UK),
2004) ?

LT A2IC TR 7> A ek e Bt i {16 2 1Y TR 28 35 4 s T ML B BE 7 Y Ak il
EHERFEAT 2 > HES AEOVE R Z 200 ge 2 BTk &5 R -
HEBENEBRATR > IR E R EEE EZ 0K - S
TEBLISE NHIR R —30 WREEHEEAWESRH LERET - #
SR HAERRC BRI RINAE ST - [EIRE AT RE R IL ¥ 4] 2 H A S F (T A
REFN - /M - ABERGET AV ASERESEHIE EZF0

AE I 58 B - Sl AT SR Y R PR BE i S 5 A8 L e o2 By ) S
ERE ) NBEAEEEREEREGEFEE S - A FEEHE [ % 5 9

EHOLEREIZE  EHEANFEES - AR T (E 2 Al SR
REMNBEFEEIARARIE - E2EEBEENE D LG HE
FHIF & (National Collaborating Centre for Mental Health (UK), 2004;
Pickard, 2015) - tgt/Ea » AFGREREE AV T R i 8H o M — H 75 B B
EERML R AR o B A (5 O R g i A A D B O (I AT R AT

o mE

gy

&

7y
Yy
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"EHE, -

EERNTEEREH - FE L AREBESESDAFERE PR
A St L EL NS PR 2 B T 2 oy BREm A 0 R Ry A B e Vi BB L At
HEHERRRBIE RS AER - BRLOIRS - eI B2 E
FURERIAREE T - 75 A AS B BEE AT K B RN B 04 AT 58 1 Bl
B A AF R 2 & oy ARSI E — IH I R AR AR HR B A P s i
R F LR I HIE ZFh » BR TR 2 EUE AR A8 2
INVAFTE - R IEIEER SR B 2R N B R a8 8 1y ~F '
A ARG IR E N B BN A A SERIEE DT A B O A
e AR IREREE 8% TP AR A& (Kinscherff, 2010) - {KHAiIHYE2
B AE QA0 AR 2 o A RE 2R 2K - A IR 1R e &1 e (5 B
REZ TEHVHAMES 4% - B IR b AR IR BEE 52 B — SOV B0 RE R A 15 77
%= ( Chmielewski & Trujillo, 2020; Tyrer et al., 2007 ) - FFR[E2ZE
MENERGHZEERENZEF - S REHE(E R —TE 2 il
HERARBAVS S - RERERNE R 2R E W2 E T A
BHRE » R Ry A BB iE 52 7 A A2k R 728 {0 1 0 e 48 2R W) B2 EL B 4 i
R TE MR TI) o N A B BeE e 52 B R LAt AS 1l PR a2 T 1 A P Bt
EZEARS RER AL g N EHMESENIA BT E  WIEEEE
BATIREZIEREE » Al AR FEHEE 32 B (7 =105 K5 1 8 72 1Y A {5
A EE - N E R N I RE R RE Z IR 2 B 17 RV ER R 1R
SR A NMERIIHE (Kinscherff, 2010) -

Bl ~ N Rt Rt e BEL TR 2 55 4 16 1 1 i ke 1R 552

e LER MRS AL > A PR B 1R e 0 48 S DEPR Y P SR B (L BE
ISk (Kinscherff, 2010) - FEbE2 Ao BB AAE ERHEE (6 2107
42 R JI1T Ry RA > LEATNestorsZ £y (Nestor, 2002) - & &2 -
TE&EE - B RV TR BRIl - LHEHYHEE
F S PR B B R IEIR Y E 28 - AR E I EE ~ 408~ =18
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HIE FTRE AR - M so BEm JI1T RAGFNE -

Feeb B G AL [EHEE [ E e N H B AR H T HARE -
M 7 B B2 BR 7 WF AT AR W BR OB GRS 1 P 28 {E ( micro-psychotic
periods) - fERETT Ry el - FELLEIE AT RE G 074 JUIRTT B (Palermo,
2007 ) - [ 28 &5 AU N\ e e st i (5] 2 1A YT 1 91 2 BAL A 1 4 1 RV B
AIRE R PG 12k %~ 2Rz B DUR A2 W15 48 1 45 R At 32 (5 HY Bl
H > EbansEE (Liettu et al., 2009) ~ FRECEXFE (Sansone & Sansone,
2010) ~ FjEzEFE (Léveillée et al., 2009 ) K7+ & A A K [ Bt e (&
FRBWEE - WEE - 2R AR > (EEER - FEER - JEFE
WP EIE T - nRE T H S B SRR - DLECH Y 18 B
W8 B EREE - B BN RS SR ITE - ELR
PRI R BN IR E I R 47 &5 8 (Gudjonsson et
al., 2011; Logan & Johnstone, 2010 ) -

0 NS P BB E (] 2 ZE 0 i N KA - BB AERE D ATy =
BE > fFFennigZE A2 =TE RfE (Fennig et al., 2004) @ — ~ ffEZE(#A
%@m§$7€§%%m¥$ff ELan B A s e - A 1 45 IR BEE - [F

SAMRB R E LEET AREREZE - U2FEH AN EmEREF
T\I_J“Mﬂ%fﬂl Co B f B 45 R » Rl AAR PR A 1T R 1Y [ 7 P B
fig s M E B A BB ERBECT /RET = - SHHES
Aﬁﬁfyéﬁ)&%ﬁaﬁ%ﬁ RIS R B SRR TR R -

BN 2 A 55 EFEARAE Verdins 221318 » Rifis H N Tl ARG [
BEE 52 22 1 2%§¥Eﬂkjﬁﬁ‘éﬁiﬁ P NMBIEBHERE S T RE s B E
BT RIVEEEEHE = ASEBEN T AR KT ER
B SRV = )\*%Eaﬁx%f“m?%%aﬁﬂ ST¥EE A ZE R
LY — A R SRR 5 T~ AR R BBEE ] B 52 2R S ¥ E 35 AN ET Y

13 R Verdins & Ors [2007] VSCA 102 (Austl.) » 4 &Verdinsjo. F & A » ### 5
FRAARERZHESGREDE - FRE&ER T H i RRITE R BHR
TITAHEREAETRBE - B3 HHE T B L WAL Verdins principlese 55
RIF R -
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FRR AR, T~ AT REIR AR IR BEE 22 B 1T 551725 R S B =5
AHEFEFZE N~ ATEEN A EBHEZE N 5175 iR E F
AHIEFEFE (Walvisch, 2017) - @& > JABE/RIAHETS S - 2
FEFTE KR (i (P R A R A BRI E . TR R - REELLE
RETIRAE o PIRREE ~ BEARE - RHEAEERE] (B& T
fE ~ M5B ) FriiTE 2 ThRe s - i A8 IR B th 658
T 38 B 5 (A A R A FE A SR B L R E Y RE 7 ( Walvisch,
2017) - HHEERTAD > ARRIEBHEZE & E A E RG22 &5
A RABEREREENHEEHRIE - TEE B & AR HIUET HAVRF
{8 -

AR S ERHER R E AN ARIE 2R (RLD) - &
ey i~ SR - TEERH RRe A8 R BEE (R S 1 S5 | (L RE T HY DLt
3% > ARV R - 2B 5P - H ekt i A1l —
A e NS PR EEE 0L R IS A5~ (Sparr, 2009) » fEH A > ZEH]
B EE By > BRIE AAS R BEIE & 5 ANAVTT R 558 = v B R AVAR
& SA—-ImS a8 A T e MERERES) (Park, 2006) - fEHE
IR tHEE SR KR - AMSEBHEZET A 5 R e 2 BB H M 5
KA BT & AR REKLE - (EIEBAVIEAR T > CRE AR IRREE

(n5RER AASIEHERE ) ~ BEFARIEBHE (418 B AFSRBEE -
Rt g R A& IEREE ) - FAl LIRS EMNERERES > BEERE
TEFE R B ZI > A I A AE SRR AT (DLRS 1o s BERT B Y 38 46 B A A (e o
IiE > QIR S B A AT RE AN B B ERE ST TRV AT RENE - [
H o ABFARBIERHE (B8 AFSIREEBHE ) - AIfEZ 2 E At
B S A E SU S B (ERE IRV (Fukushima, 2002) -
RLUATK - AASIREBEE ST R AR B & 2 2R S R ERE D AVAE
& BLRMISGEIG M EE - smEE ~ BURKER HES > MIEEE LLAR R E
TETE Roddam i<z -
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x1 fhEREEERENE B EENRSIRE

EE

MEBEEDHEKE  ABERENNSEEEENNZE

xHE

Fipi s

T
LEFI B

EF:N

7% JI £k M”"Naghten & Il ~ 38 & A 32 52 {2 DL A AR IR BEF & NGRI
ALGERIZE AL > B (RS R EIE) VAR > /D8
FE B 8 A% I RE JT 2 A 32 E 2= B9
ic
A THEEERET ) BT BEN AR RBEE 1T DAt 52 A
{EREJTIRE 5 HIMES TRAZE > HimE EFEIFFEE
5 R 3 AE G I 0 B B2 B 1 B B G
BT REREERTE > HiaKEE ]
R 1B R E AR
SREITT Ry NEAT B A IEE AR IRETEE 2 1 157 Ry J0 3R 55 DR Bl e (A
PEEVEE > ROEEAE DAL K o B DUBR S F B 35 31 (A8 7 RES
ERIEIT R Myfeas - HEYIE A - HAKE R
AR — S
LAM’NaghtenARIR £ > 8 1R /D BRGNS [R5 1 07 J8 JF 5 31 (T
& FPR I HE UM B B ALRE BE ) Z &85 > RS MEAE LR
Nz ESES 7 (Medical Capacity ) A e 808 I FE
Betes &
Pr— AR AL RE M HAh - T AR IEREAE & frr > R A 1R
AT AE LA Verdins J57 R & ) Ry BT kBT AU RS 1o [ sE 4T B 5 8

P B Bl I £ B EERRE " ABEREEL,
BIUIREZ R | FF > S5k Verdins 7 I T
DL E

& 1R S w2 B B P =5 3 T RE R AR BRI 49 A ST 5 38 (2 A
REJHVBANE AT 5T am o [FIRF JTEONSERERE TRBHIRZE > F£A
BOA L+ Z R o & REEEES - G0teREE > 5]
J& » B2 AR 1T b 1 B TR Y RERE R PR S

(5

JFREEE NS IR 25 B CRE S [ReE i 2 BB RE A AS [ e i
AR 2MERERET > B EGEERAT - BETHHREK
JEIT R B — e NEEDUE EAVE G A ARSI BE - DU ABE AR
fige 2 T i I & lEasE - AR (E = EaHE R B A E R

JI TR
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ARBAREDEHIIE G EL A RS

fh ~ RS BRERRERE P 885 1 5 765 B R K Pk Bk

FAGEREEET AL > AMSIRBHEESEEWEEERF - 800
M2 2 - A AREBE 2 &5 A% HMRHER 5
EHRIFTREEEEERNE - BELAHFHE  CHEBEEERE - &
iE -~ WEFHEBES » &EL2Eniks Mgy e AFE
VR HYAE (R BB 52 0 2 1T B 0 RIS B A 7 o T Y R SRR A
TLHE S EEHE AR N B BN EZ NS 2 RIS - HAKE
B 22 T B o3 RIS 75 W el & AR IE R R Y = 3 ~ B &%
fift ~ SERGR iR PEEE - [EIHE 8 A ZE HE R8BS S 32 L B P e (B BR
TEIRERE T BE B fif (F2) ( American Psychiatric Association,
2022; Anfang et al., 2019; Willmot, 2010) -

HWENEGWEERMNE - AMEEBHEZE - Bt e - HAKE
R AR AT EERENZE TR (tEAICDEDSM %
G o~ LEEEREAL - B S AR - FEE M AR - FEE
B WREEREERE - W BRRZAHASEZESEA - HEEZ
fit A~ B8 E 2 BRI E N — & is 2 L8k —— S R AV IRIEEE
T RS FERAAE - FEERIA AN - HERAVIRE - T8k
DIz e A iR F S Fr e R B HEB AV &hem » A REEREFE A
HitElemb - BEHELEERNERGERNUEEEFESR
B2 N Z 3 E i o5 o o FE B2 £ 70 (Boetticher et al., 2007) -

GEBEFAEEAENE S A FEFECRSBE  FEf2 R
o B (EE R 2 2 B (Park, 2006) - EffEE A EE N HET
TEAR BT Ry AU H 77 A IEE (SaB, 1991) - HhebfE it B R mAER
ENEEANZERESE - RIHEE  AEOEEER > SENEESR
A RE M EE A EMEAVILIEE AR EE L E RS
MG A A RE B R S E) - W - AR TEERME o AR
gt &L =S B4 (Sal & Habermeyer, 2007 ) ——i5FifE
HEESRE ) B AR AV E A4S R 0 B AR SR B g R BRI B AR
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x2 FHABEWENHEETRNGEECEEECERRAT

ARERHEZE  FRETE  HttExma2E BIEEE

SR 2 BSEEE ? BBXTE 2 EEANBET
75 9852 S 155 T MR AT B 4K B R B TR R U5 4 R R B e A X R A
o A s A 9 HA - BREREA - @HI? 05 2
HE A M 2 th AR R B ? EEANEEE
2 S BHE 2 700 8 ? YR (6 F BB RE 2 b (R BT R 2 1 B
R BT ? BEE N BB HIEL 2 REIRL? EEAMNBERN
H 8 B2 B fr] 2 22 FIE N B e B
BB NAmEEEE MREE S & goemE EE A ABTEAE R
PR 2 EAEMS AR RE 2 FL22 2 g i 1T fa] 81 5 4% B 2
B IR BB ? Al 15 458 B 3
NHIEEE 2
N
R T R B AR I B2 9
N
S ST R T I B SR 9
N
S R LA T A4S

AR A A PREK > 35 AT RE 2K B RS 1o s B2 57 A0 1 A A e BREAIE Ji RR TR 72

FEHY R EE DL — - 8 A BERE I AR TR B e /N 3 3t 7 AT (DLAY BY

8 - NIE - #E ANFIRE R EE ST m i am s > E2EE

2l TH ~ (BERZRIEE B E 45 R R am A PR - [R5 & A 15l
AHAVE - SRR E A RS E LR I E SR AP -

HEERANE > RFEFENEMEXUEREAEFERET

N T BREYIE B 9 i 25 ST Ry O TR IR o G 05 7 B AT > I

VoA mE e FEA M ES LR F AR RDE T B0 B BISH R % el
AR G HAKYGBE (Chow, 2000) - & A AM FEBRSE 4 G AP 48 49 45 1
AR EEA (Xu et al., 2016) - B TRABAEEATFEED & —KEER
WA SR R R R DR B REL - TN
R BRHARBEAMEERS A EAR  BAREDRABA - T2
RBE A WARGRANE > TR LABESERS L& L7 C ZIBE
ACHLARAE T A5 A A > TR BAE BAREEE ST ALK ERZ R
14 BAR A % FAGEE F EA AT R 240 528 (SaB & Habermeyer, 2007 ) -
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* RN
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(2% E N BT E 1L e BT PREK > A IR AR IR BEE 2 ET
& (R 2 7R & 25 i BB S B N R By 2= R AR HT B iy
P FOREE I

2% 0K ER > 20004E A FH B TR - AASIEBEHE ¥ 0 3R
1T RHIE M RE ¥ B BIAY P B s 1 > thp2si - Afs st
TEAPA GRS IR AV A - BAEBTIPEERE AR RS FH%
BRI YRS - S PE—TRIC E A A A 4By - AR A i 2IUTR
1T RAVUIE B G - 0 AR IREBEE & 5 A — G LU# & (Ogata,
2021) > JE—FEETREAVEFEATRTE o ZRMM0 - A5 a e Y 3 e B A
A L BEIEE /NOFEE RS RN R NS EHHE 3 R RS BT
R BULIRRITHY S BAE BRI @ IR T A s 80 T o

15 R AG R AN R & SEDET ARG 3 — AR A SRR
B (Pollahne, 2011) o A B FH4RA4E T » 4852 AT fb ik AR HE 71 40 &
BB RITHE 48 0 AR R T e B RBAR T 5 B AT R & KA S A
FEaEAAE T AR XA FR @ (Stieglitz & Freyberger, 2018) -+ Azt
B AR ET R 0 T Ak k4R A 2k ed sk ik (Herpertz, 2018) o

16 AMsrstmEe R RRtEt —BEARTHAR  TF Fik dgn
AMFEREgE (Zanarini et al., 2010) 2 H4 AM&FestsE (Grilo et al. 2004) 7 ig
AR 2 P ekt BB BERE  EIRE R T A8 B50% - ZIEF R T R
BEBHE  BEHARBERETHEFEARRYBRLE -

' dad M o AL R S AR B & AR EF R
ey R dE — mAb ey i 0 2 @K R ey T s+ (Hengartner et al.,
2014) - # B & 4 ICD-11 1K PR & DSM#5 B & 442 1CD-1048 3] AL A AR FE B E
FTE B X 0 BIRAAEEEEA (WHO, 2019) - kb AK M2 IEAE
B ByHREE  BETHARARSETHRE > &4 adHRM (Negative
Affectivity ) - % &ttt (Detachment) - & it & ( Dissociality ) - % 3p %]
( Disinhibition) -~ &34 (Compulsivity) - B BT A E#E izt TH %A
AKHEE  ERETRABEEARDE AR SZEFEINEN  F4E
B Rz ITARG  RINTIHREEREEBAETFR Y FHE &
FTERMREFREBLE  REHFREZ IR ERTATE - 2R 2 2HFEHK
A ENRAF A EEET  TREZACAEREB - THEB RN E
B WHAAREBREREH]E FABELE R ERAHWRE - AR
HERECHEITHLERNRICHN FRARNEH A - &7 8 L REEFENR
FTHERGHAKEEE FKEEER R FEERDRIE A AR ERE
B o A% & T Ak R WA A JE AR & (Hauseretal., 2021) -
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5 - BRJOETENIRSE - B A AT FA A A R
LB A EET Stk (Kinscherff, 2010) - H A fEAE R
F SRR B AN - B R S T s A
HETE AR B — R s 8 A (7 08 409 % (SaB & Habermeyer,
2007) WY FE R B SR S0 R S

1=}

B

S AN > i o A RS I AR B A0 () B B A s e
IR B WP B E S R S F AR BLIRAR - SEEATR N R S A B
ARy AP B O B ER R R A AR R BRI 5 2 DA oy 2 BT SR 3R AE
REJHVEE —[NZ (Ogata, 2021) - #7¢ A\ ZHEWNE S EEHHH
PR - SEE&E R AT REERI MR « SUAAIG - (e B E RS L
A [E AV E s - BRSSPI RE TR AR R A SR (R Y 2 I B
WA T BT AT MEmET - SRS ET B A e E N T —
Ty SR - EREmRENE MR T - AL EE RS HE
ENE e BB TR - fERBE MR REE 0 B R LR
WA RERREEALR T - RS Ry BlVAN 1 PR IE BRI E
AIHRIETEARER -
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The Impact of Personality
Disorders on Criminal
Responsibility

Chia-Heng Lin®

Abstract

Criminal responsibility assessment is a core task in forensic
psychiatric practice. A criminal offense requires the concurrence of
actus reus, unlawfulness, and culpability, the latter of which hinges on
the offender’s capacities for recognition and control. The impact of
mental disorders on criminal responsibility has long been a subject of
debate. From the House of Lords’ formulation of the M’Naghten rule in
1843 to the subsequent development of the irresistible-impulse test, the
Durham rule, and the ALI standard in the United States, legal doctrine
reflects an ongoing dialogue between law and psychiatry. Personality
disorders, as enduring diagnostic categories frequently accompanied by
psychiatric comorbidities, present particular challenges in criminal
responsibility evaluations. Although their prevalence is high among
incarcerated populations and they are commonly regarded as
criminogenic factors rather than grounds for exculpation, core
psychopathology, comorbid conditions, and situational interactions may
still influence recognition and control at the time of the offense. In
practice, given the inherent tension between scientific evidence and

18 Bali Psychiatric Center, Ministry of Health and Welfare, Department of Psychiatry,
Psychiatrist.
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legal standards, a diagnosis of personality disorder alone is insufficient
to determine criminal responsibility. Comprehensive consideration of
comorbid mental disorders, offense-related circumstances, and
individual cognitive functioning is required. At the same time,
comparative literature suggests that personality disorders cannot be
categorically excluded from responsibility assessments. Future
challenges lie in developing assessment approaches with greater
reliability and validity, while fostering dialogue between law and
forensic psychiatry that balances scientific rigor with legal justice.

Keywords: Criminal Responsibility, Personality Disorder, Forensic
Psychiatric Assessments, Borderline Personality Disorder,
Antisocial Personality Disorder
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HIPRE - EEEIRA 2 - BErl e 2 %Y - Pl TFEAmiBE
B ELRE I EIR © IR gEE T8 - B ABHERR A B SR AE 1 1Y
FeRIRE > FEARBEEANEBAIELT - SRAE(LEFZENERITE
RITERIFER -

PR ENAKRE THFEAMME > BANCEHE URETER
52 o WA NS R By EERR A B SRAE SRS > BN AER SR

Roger I. Roots, When Laws Backfire: Unintended Consequences of Public Policy,
47 AM. BEHAV. SCIENTIST 1376 (2004).

2 e M 0 RIE 8] ik A AR IR A R A DR TR AR A
o Bk IR L TH8HY 0 2022412 - B103-122 - £ FH ¥ - e 0 EBE
RFWHEREZIHRRHIEE BT £ REEEHE > 1228 > 202246
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Al ST am> o N > (£20004EB8 4G - SLah CRk - E T A I BH
FERCR R - Pl DLE B U5 A st BHEON 2% B 8 g JR HETTHIMT FE 45
o FEHFEREE EIRAREEE A L 3t F 4 R R R & & H H &

(mixed tribunal) o > @8 HEaeat W) RAER W ATRERFEAE
Ao EIEAREE AL EERB R RBAEREER - MHFERSEE
EERHMEMUEF REEEEENER - BRIt R aEH
HE 2 HAVEAEE RS - AE et B L @SR R E B E R R
#l > BHEEEZEGNEEEEEESFEER  BLEER
Bl EE - RIFE IR S &SRR FT BT E » B i B T KT
BRI H RS -

R ES RS > AR e FHAHE  REHREEE g
» HAT R A EZBNARGI R EME " LS (NIRRT
& BEEEHARASA T HRGEERFANER - £ B REZ AR
FHIFIFH - BREGRAVIR R - (82 F R B R B R 2 A
1% o AWM A B S s st Ll R BERERAER -
MAL R & & FIER G 7 - FREREE N G m R IEE A
R > Alfaar B REUR G HIHY AR (ERASHIW AR AR S
NLHYERS) g -

Y, 1

g

B o B202-257 © BREKE C BRAEA  EFB A F LA LNFE—RBERF
AR AMZ AR - B2 EF > 52534 > 20217118 2124 » B71-98

3 AEBRE TAEZEWY A T RM (https://tpl.ncl.edu.tw/NclService/ ) 2
Tira#t&F% | v Tiaa8&Fxg, v THE&ESE, - THE&E
o TGRSR S5 %l THARE, (AL Hesm B
T ) 0944 F o A#BA+FM (20164F1A 18 A& £20264F1 A 318 k) £
RO RE T LI FIH X LB B S AR LB BE T RATLALHmALER
Blik Rk ARmE AR (REFER 2026414318 ) -

4 See Sanja Kutnjak Ivkovi¢, Exploring Lay Participation in Legal Decision-Making:
Lessons from Mixed Tribunals, 40 CORNELL INT’L L.J. 429, 440-45 (2007). #% %
XHFRTHM - FA - L BKREE - H o EE (HHERRENLR)

] Fodm R RGREFAGEY » FEELEALSRFEH R -

Shai Danziger, Jonathan Levav & Liora Avnaim-Pesso, Extraneous Factors in
Judicial Decisions, 108 PRoc. NAT’L ACAD. Scl. 6889, 6889-92 (2011).
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HEE AT 5, ASRESR PRI 2R ) - TSR RE PR FEER
EHUHAKREA GRS  AIHEREEAEECENRE - HikZ
o FREHEEAN EEAR R R R EIE ERVERE AT - B
HENERREBW AR E G EF 2 2E RS IINA R -
K OB ST S A 2 R PRI, - BRI AT A » BE—7% 2 -
BB E A B E B EF P EET & - TN ARG E
DIBRZRAREES -

T AT R R RS B IR &

BRI AAE SR AR o+ A {a] R Bk et A2 B B DL 2R 0 B
H EEUAHBRZZENHTE » FOEERMIMIVERF REE T
SEBR  FERE AT SR B B B ER G I - MHRRIH IR — D E
1T By &8 775 2 ( behavioral economics ) ~ 2F 1.0 # £ ( cognitive
psychology ) Bitt & EE (social psychology ) ZEEHFIEEFT > (fiiE
SLA SR LA 2 B A8 ~ AR - BWERS HATERY T 1T AR
E2 | (behavioral science) i —IESEI4E SR SELS -

T REHE ) BIBEREBLREE - B T E W 2 20 SR HE O B AR
rgenyiE o FEL LR AFIINRR NS ERBEEER - H
H 2014 w1 B AR - & o7 b 9T & 5% 0 B2 R o AL R (e e DU 22
BUHIE AN AR B - e ] B R R BB A IMEST & WEElE
HRDEAT B3 ERVAMEIRIEIR R « sh— Wl sy "7 E
Fz . (behaviorism) » JREC R 1T R RHER B -0 SR HY B S AL -

Hig » BB 19604 (U85 B AL - BB E N (RO
MR BMEREANM LGN - o8 B EFBEATRERE - &

6 oo g ey K 0 4 ULRIC NEISSER, COGNITIVE
PsSYCHOLOGY (1967). SUSAN T. FISKE & SHELLEY E. TAYLOR, SociAL COGNITION
(1991).

T 204 £ B 22 2 R Watson £ & 643 X © John B. Watson, Psychology as the
Behaviorist Views It, 20 PSycHOL. REv. 158 (1913). 4% 2\ 324 % o3 L4 & 17 &
EROELZAE -
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SR ST - WEROBREEL TIRERE o MREBEERIEILER
P KA B MR R AR AR 2 b o B AT R B A AT SR
M RSB IHAY AR B g o RS B R R T
2 o IR WALOLHE AR AR - ABIRARBREEE g2
FIBEANEBYMER R E - RPHFSRERLIEAREE FATREE
B Mg B AOURE T A AR (R ECE KB
BB -

TERLE SN - SRS R 28 AL O B EL A ST R - S Y
AT REOEE | B o AT Ry R B AT ) HA B A 1 R IR Bl T 4 4K
TRERHIE G ST - (BRI RTAS (Amos Tversky ) BilfE4hE (Daniel
Kahneman) FE2F &ML T - H20HL R ZWERFER - W
QU LCWIHA - BE 2 AT Ry SS0R B2 A R 50 B T 09 B2 B JE A B
B & B2 A0% - T e 1 AR KO R P h Ay M AL -

AT R R R A TR AR - R EINE A Fil B 40 52 2 ER
FIEREERIAST TR o BIA0TT R &R B2 5 25 (Richard Thaler) i
EEEHETT (Cass Sunstein) 220084 &% (Nudge: Improving
Decisions About Health, Wealth, and Happiness) —& » Hft K& 5|
AL BB BT R OB T B T #EST , (nudge) BT HERLE
(heuristics ) AYBFFTRCR » o3 Afr AR EL 0 Sk B SRAE B It A A2 Hh Ko o]
KR AR ZE R TH B B AR - 0 — 2D ERET A0 BB R 40 el 52 B BUR
B > DA B SR il E & 2 43 e S 2l 2 28 T 13 2 B AR R - DA #E R
REEERETLO -

8  See generally, Herbert A. Simon, A Behavioral Model of Rational Choice, 69 Q.J.

Econ. 99 (1955). Richard H. Thaler, From Homo Economicus to Homo Sapiens, 14

J. ECON. PERSP. 133 (2000).

Amos Tversky & Daniel Kahneman, Judgment Under Uncertainty: Heuristics and

Biases, 185 SCIENCE 1124 (1974). #Z & #m X TiT L 8K S eyt R - &

Z20254F & * A B X TG MIEE6E KR -

10 mpnids/reEAares - 2% (Richard H. Thaler) - ¥ - & %1 (Cass R.
Sunstein) 3 - 5k £ &% EAROBEN  BFEARTAPENA L&k
o B BAER I 0 2019F20R c AXA TSI AZEZINEHIIA A%
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=~ AT RIS

RIGRFEAMNT RRFEMS - TEERE ", (nudge) E
"RERELE S (heuristics ) o H AR EEEUEE > 0 AIDL T OE #ERUE |
(anchoring effect) ~ w5 MEERE L | (availability heuristic) Ei
CHRFMEEESE | (representativeness heuristic ) = fEMEA At
e

Eb 2 B b VAR A — I~ BB BN T8 A
BT REY THES) ) o SRR E RO TN SR D RUR AV OB - 28
M- AEZEEN B BUT g AV ORES S - Rl os sl 87 TR
BIZWINEA ) DLk " RERIT REE S SR ) AR T #EE
ENACEESEES-Z Eopilid A Lo duiRe X PaRNaE A i ]
WEUTFE AR ~ B4 EL -

Mz ERENEFRGEEBREANE KEZ - —J7
Al 0 FEEVE AT RE R W A - BE 1T B8 EEEFENE R T
B/ S—JiH  REBREWPEE M TR FEHEN R
HERMG  EREFZERT  WAFE—E LB EE SR AAT
R TRBEE - Bl FIEAEER E g AE SR RELE
T R —E RN RS E MR ESES - IR ZIE R
st o M RERVEE REIFRVEE R - B BaliE R AR SOREgHE ) Bl
FEEVEHNETEE RSN E - o hlhnbAETE -

TELA DB ATER AN EL - 55— (T RARIEAR G WM ENHTTH
MR N B2 TARBORHVEHBIIR 7y 28 - R eimillLE - K
EFENT AR EEDAFESOE) - (t—5E  RTEE
BN SE AR R ST BRI 2 A s E AR - R B
A RMHVEFSERE TEFE L T EH L > HEESAARNE
iy~ HH - MEBESREEAEG - BARH S SR EEEE -

EAR
L o mpe 28784225 T AdRE4 , (libertarian paternalism) - E# - & &
TH o RELFE RATE Al2-
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B AMIFRINE RSB T EEEME L > sl
FBEETT RS E R - (E R PR AR B 5005 A S E R i ry —fd
WBlZEAE - ME2 > ACERBEN "TEHERSESHEL, - H
EERKENEEEFIE S » BEELEE T IARBEEITE T
KT ATERVEN B Al N 85 BRI » DURAE BEFEAR T T
ERHY RS E o HIN N ERIVE SR 705 » AUV - i
A T REIEEDE R E G2 B R E R R IHEE
YEFIE - HIE > ERINRER &S H SURIRST VIR T » ZhE%

CHERDEIEARE (iR E) [EREVEMEY) ,  NEEEE BN
"FIA (o) REEUAEARAS T, > BMpEiEzER -

ME 2 o EEDERRBESIT I RET BB ST am Ay R P B - B
{5 i A B0 R TE BUA R SR B B TR B FEUA > 2L A IR RERY IR SR B A%
HiEBAR SRR AL - (R E PR SRR B A R R AT AE
ME o HET R G SA SRR R L - HENET BRI - 1A
FEBREZE > WEEREESE - EANRBETEZRFLE (Thomas
S. Kuhn) FIz#% (Karl R. Popper) {5t} @ BURIHE2AIEAVEEN S
RES S BUM A R E B E IS (anomalies) - Ei2H LA B SN
WV R AR > (ARSI D 1Y E IR o ASCIE RS TEE

120 piAH S LR F B R 09 HLE » 354 % THOMAS S. KUHN, THE STRUCTURE
OF SCIENTIFIC REVOLUTIONS 43 (2d ed. 1970) (INTERNATIONAL ENCYCLOPEDIA OF
UNIFIED SCIENCE, Vol. 2, No. 2). (“Discovery commences with the awareness of
anomaly, i.e., with the recognition that nature has somehow violated the paradigm-
induced expectations that govern normal science. It then continues with a more or
less extended exploration of the area of anomaly. And it closes only when the
paradigm theory has been adjusted so that the anomalous has become the
expected.”) BN FE AR A PR A 2L 35 5 F# KARL R. POPPER, CONJECTURES
AND REFUTATIONS: THE GROWTH OF SCIENTIFIC KNOWLEDGE 222 (Basic Books
1962). “Yet science starts only with problems. Problems crop up especially when
we are disappointed in our expectations, or when our theories involve us in
difficulties, in contradictions; and these may arise either within a theory, or between
two different theories, or as the result of a clash between our theories and our
observations. Moreover, it is only through a problem that we become conscious of
holding a theory. It is the problem which challenges us to learn; to advance our
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BN ES T E R -

AL E Sesi B TS R R 8 0 dR £ R E SR ]
BERGHEARREHER > f5HWEEAE LHERELCTE - EifE
DRFBAEPTESENERN (FaEED) o Bl & T8
IR ISR EAARE » HUBAERY R UE - BT Rt B R N AR
H o~ RZMITZERRA N AERL > DRGSR E A Lg%
& EMBENESEEURATERRE (F2857) - #FAREERE
IR AR A RERE T B > /e s e - aIE R RA
BB MEFERVA =TS REA > YR 8 =M i A nT e MR AY A
MG E R EET A (BT ) - RERATERGE R T - 15
HH R 28 B0 2 800 R e A2 B ST e B R A S B P 0 S A
ALY - AL AR B E A AT B R B R RO > 9120 BRETFE il
axaT o TEU A 4R 7 BT AL S > 5 BA A ST 3L A H AR
AREtE (BBLET) -

B HE ) EIRIR R] R R e TR
—~ fA[E8 THES 2

THET ) BWE R TTREBE A MR EIEE
FZEEVTHRERENMS - BISEBE OSETHVEE » R Bl
R RE B AN A B KA F 2518 « RUEB AWK B B AR O 2
HmPrany e — M " &OREME A, (S0 T &E A, o rational
economic man, or homo economicus ) -~ 4& 238 5K & B m] 1509 5 = X

Cutility ) 4o HEMHF S » A SHEHERA - BFF - w8 2
g T —f A HiEEFHAMERRTE - g AR —FREEE
e B ] JBE T AR OSE T LT R SR — 1 A 0 T B 4 A v R FH Y

knowledge; to experiment; and to observe.”
13 %k fmiT¥ RELF R0 §12-13 -
4 kw o EEiT¥ 0 RELFE R0 §14-15-
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I o MR EROT(E ) BT IR ) AYBEIES

pian > fEEAE S PEEIORER (EY & - mERle s
SRR TIORNER - REEHEILIEEREH C R N & SEIZHY A
SR > IR —— LB E B R BE - DU BB B B T
BFORRERRERN M MEEFEER EEERES > STk
AR AT ~ ZHUE R T EREORAER - HIE - S5 EER R =
s & B IORIE R MR e g - B R A S AT -

MANE R > AR EHRERERROABHEL T - &
ERF (HEEEWIRANEN) FREBAERIT AONAE > BEE
SH RS 022 AR JRHUBR AT LE B - (Rt - SRS SE RV T R S TR
o N SFIE A SRR 1B KM B A B R b ~ 28 FH THER (H U ek
ek NBHT R AA PR > T8 R THET ) 20 TG, (nudge) -

BEARZERN B TR HE R T HETy ) AR R T AR
AT RIEER ) - AEBIRIQAEWEEEY - FIan{E A
Tl AR AR EE T3 > S BT (E EREAY5R S]] - HRRES A R Ak
BT R - BEILARFE T BVESR - FSCPHYnudge e T ERES
HiffE— T~y 28 TCHIEETR EN T M AR RE - H T ARy TR
B — MEMEEHE T o L - nudgery 5 TA A WIH EEZAVRHI ¢ 2B
— o NELUARMESE IR AR T AR S EOK LA - 2 > A ERL(E
L b

g T ARER IR ) S > BYHEDITHEEN " —#&
Ao TR BN EE R R TR TEOR AN S - B NE

15 %% 8% RERF > 10 H110-113

16 sy 2EITE RELE FE10 B812 PEALA MR - LESL
EIRE@RATEHRE LA ITcE0Em (RA%) ks ¥
FEERS A il TRLGLRTAREAHIRFREGERTE  mFH
SH AR AL REZ R B TERATERY  mBEWEE, - AR%
0 WA % B 0 &+ 0 https:/ictext.org/wiki.pl?if=gh&chapter=468858 ( & #% |
%A :202641A318) -

' gy 2miT¥ o RELF F3100 H16-17 -
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KIVZEB AR R Wt EEZFER L "HFR, 928 - fl
0 BUFARE R s S MR I > N L EBUE e iy &
BEfEE RN VBEEERL - TEOFN ) FEANHEZER
EHEER > A G ZEFEIY) RS E ~ T (# BUS B S F AR

s TR (YRR E - T A RIRR > EEBSEETT
woky > R A B ARG 2R ARNEE > RG22 R LS

RZEAY THES) ) 28 - BRAREEIE AR — i A0 G 2 BRI AU 2
> ABENIISEAES > BOBHEILE T A KRB
R BRI b > 75 P B A A R e (Bl A (5] 18 o A IE PR R
TIHIRE 58 TN RIE SRR E N, NI A A HE 1T
Fo o i WARERRAYERCA o g8 DUHEHEACARY 720 - AR
NER T RER - B7 "#HH ) WEIAZE - tERE—MeES
HBEREEEZ T R A

Mgk " EREET ) ME o EHNEERT CLHERET)
At " Bl RS BB W TS MSER R
Dl Et (A2 " Blsl, ) o i B S hiry B ]
FEME VAR ANNEEEELRS « 85 HEH F A G —EEH
(R "M, ) P MERNVEREREENTEY - BRI E
NE SRR ACRE - T-A 2 I — I E HRHSTEFL - sta# ek
BURE B R B w46 B AE (RS EESA F Ry EEE, -
bt ZE@MEETER > " HEREH ) &8 " HEME R
-~ FEEEMEI RS, - DL T ST ) JIARIETEOR » R B
H o Rl LAY > PRI E % (56 A 5 il 320 -

18 g RETE RELFE AE100 BT ( ToRAERABALHE AL
RAELIES LA FEAhREHAGTER - )

19 zwmiTdizms T RES , (soft paternalism) - & % %“[Alctions of
government that attempt to improve people’s welfare by influencing their choices
without imposing material costs on those choices.” CASS R. SUNSTEIN, WHY
NUDGE?: THE POLITICS OF LIBERTARIAN PATERNALISM 56 (2014).

20 Eg o ERITE RELF F:10- F12-13 -
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BEZAHE JTHIME 2N o aT A ME o s — M ARYESR A~ R REfE
R 5@ ) 258 08 A AR B ARy 2 5 - (DL R BLUN S A A
ARy WA AT E 1748 « IR RS EE RS s KRR G - 5LE D
CHIET ) AR EE AR E TS RE R AE o sREE s A
B AR B R AR B BRI E - B 2 MHBEEE RS EHEAZIL
g8 - MIBSERVEE 2T ET - Bl MR B0 R i B AV IU SR - H ST
WHE - EREEAEEBANESERFEKNERE 2B
EERENAERRE - BEERE TR, MU .

RALL > fEEFEZEEREM (von Feuerbach) HY T3 5&
i EEERANE S EASNF G - BECBES @ ZHIE—®KA
LR AWENZE - S — 2 AR ARSI SHIER - HIEEAR
KEAT + B ERZANSE OCHE AT #E RIS o %
— R AL EEIENMABOETE - BEEEEEE 0 A MEAY(E
i ST EABREL - TR T AE— R AL Al RN EL
IR (LLREZHET) | AEIE > emERILIERE > EEEETE
A E R Al W REFE RV R E?2 o BEZRE RIS HY OB R dlEm - 2
—METHPT AV - AR ARN BT E R K2 TN FEESE
B2 e UEEER © IE BB R & & EREETESE R
2w THES) ) FrEdRY TR KRIESCE ANUEEA TR A s

2L pp R F ey THEBEH 0 A5 AHILERNLELSARBERY TERE
By ferab ik @ R FAemaa e T — TG, BH o FSRE LR FEA
8| » 20234948 © H14-23 -

22 ¢ % R 81516 -

B sawHENERE  ALRRFERARE Y R CEREEERF BT
BfEF > AR (AERFERE) &AEFMAREE A > (285 & E
FREZZBW > HLLETEELR RN ER BHIHERGL - LB
FRrAEe THEBRALT, cFS ATk FRUELE S BEH HNEFRE
(k) 2024573 » A3 ( " H4HFohERL  MEFARERYE AR
RAEE,) °
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PRI > TSR 0 2 400 ] 28 DAREE SR B B ) =i B L AR B H Y
BHREEEREEBN > AEBEMNEEERG T S W - SHE
Fr o~ BTEMSHIRINAAESE o T HETT ) [ERE T OHET ) GE AT O
Hltata M BRGS0 MR 3% - HETTAYRE S A w] A B
B T ) R HIREZEAS - RENE ARSI ER - 2
AL ZBEREN® - B2 AR RE DS EEE
FIZE A Z 8 T Y S AR HIEET > AU E A o] g LB ERAYERA - 58
EHE ARG T RIS IHES] > HBIHE EA R i B IR

HER -
BB eSS Bl 2 AT

BOIMN S - AfRE NS SITENRET S SRR > f3K
WEDNHEIGA ST - S E AT - FHAR LN > IR

[

24 Diego Moreno-Cruz, Nudge in Criminal Law: Behavioral Analysis Challenges to
Traditional Justification of Punishment in Criminal Law Theories, in
DEVELOPMENTS IN LAW AND ECONOMICS IN THE ITALO-IBEROAMERICAN CONTEXT
167, 174-76 (Silvia Zorzetto, Beatriz Marciani Burgos, José Eduardo Sotomayor
Trelles & Francesco Ferraro eds., Springer 2025).

25 A E A ik A Gy 0 AR ey Rtk 2 H TR TAM R 0 F 4
RHIF A T ZERAMER AR ) WA ENXRA T T T # o
3 NRERBAEM L P k435 278 - 2018474 - &
230-256 -

26 F P FERANEAR R A 0 FEESUR T AR E A R A GRS ehhik 0 RER
g (policing) #7848 B - ¥R 3 duf % 48 B 4 5 ) 30 F % R AR 09 F K
AR RA AT BB AR o A XERT 54 (fl4e ) Andrew Crowe, John
Cooper & Jason Roach, Nudging Down Residential Burglaries:. A Randomized
Control Trial, 18 POLICING: J. POL’Y & PRAC. paae068 (2024). Gregory DeAngelo,
Rainita Narender & Rustam Romaniuc, Nudging Law Enforcement: Evidence from
Low Priority Initiatives, 58 EUR. J.L. & EcON. 321 (2024). BEN COLLIER, JAMES
STEWART, SHANE HORGAN, LYDIA WILSON & DANIEL R. THOMAS, INFLUENCE
POLICING: STRATEGIC COMMUNICATIONS, DIGITAL NUDGES, AND BEHAVIOUR
CHANGE MARKETING IN SCOTTISH AND UK PREVENTATIVE POLICING (Scottish Inst.
for Policing Rsch. 2023). Enshen Li, Can “Nudge” Salvage Community Policing
Against Terrorism?, 35 TERRORISM & POL. VIOLENCE 135 (2023).
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HEM FETITREFP D T T E - MR - fEFRE
BB EER AT AR > Al Re s EEEB IR & & SEHE IR T S5 4L
TREC S BE AR P RUREE - [NIL o] RE EREan TR 45 ¢ A RESE
TREIZE - TR 5 UG LASCR SE SR FU A SR s oy - d0dn s B E R
PR - B 2T LB - MAERBET S AR - & R AT
THEREEGEERTRES > BT ERRERE - CEXHIRES
GOSN HREIGHITT RA S BLRILUSE - TABE & 1L AN5% < 3
o S S R e e Z 3R > AR A HAA TR - AR
RHAREIRE 2 BB ST REZ FHIRR S - I - #E 2 &R A Al
HHENE - EaksHaA -

FH L REEBEEFREE NMEEETTEEEIRTZE
AR A ER MBI ER "URT R, > 2 TH
Ah 5 HIFEH B & o L - LR HE BUR DA B 25 ERE - A1 22
FEEEEA S R R - 51980 - 157 HATHTFE AT EL
SROGET M > REEAE T sadls s EE  AY5aH R T
o fransgintriE e (RS siE A EERCAR ) ~ sRIEIREERAY
e R (PlaEHETEE) - oImBEEA S E SRR
Fifel > AAE H &8 0 AR B A B R R S (RS - 28I - B
H M TR RSN (BIAE IO PRAR AR ) W2 LA K 38 i)
BENERGEA (PINERETEBZETE) RELEL -

PRAE 20104 (G - T R 4B 2Ry BGEE S22 1 T o] (e e =8
P FIEE | B % - T HE (Alissa Fishbane) 2 A 2201641

21 mEFHEFHBUCHLE . THEAMA  RAHINRLS RS TE R
TAFEH - | BITMEHOK : THEFIBHZ—F LA RERET 4
N BB RIS 0 AR RAFFI R B ERETFEAE o

See, eg., STEVENS H. CLARKE ET AL., THE EFFECTIVENESS OF BAIL SYSTEMS: AN
ANALYSIS OF FAILURE TO APPEAR IN COURT AND REARREST WHILE ON BAIL (1976).
Marg R. Ozanne et al., Toward a Theory of Bail Risk, 18 CRIMINOLOGY 147 (1980).
Samuel L. Myers, Jr., The Economics of Bail Jumping, 10 J. LEGAL StuD. 381
(1981).

28
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" a] {5 A4 TH e 5 R ST AR A SR T AT BRI T TR
BRI - DILYTTARAE B - SR s U TR ERTHY
WA AT 32 EH AT oAV EEE ((HI A R A - RS ATy
ACE B B IR - BT DU T E R

OB THrEERSL - BREGREIHVIEER RS
AYE R - BIREANGEER R AR EZE R - fEEEAANE
AUEAREAAE - EAREAARE - MHEFAR R AN 2 i80E ER
I 5 BT A2 Y TRAT - PSR st By (8 S T o 3 1 5 T L
AIRFFE A RS > DURCE# S R ERI R A -

OFR_ : EER - FERANEIRE U EME E A ERE
B2 B R G 2 SR e Ay THUE /g H AT — 3 > S9N EIR FE B 2
H ARy REEN - BHIRHAA U BIREEN - DU Y IE L2 B 5 — Y Ry fE (&
A (EIIABELB) - MERE RS (E2) -

29 Alissa Fishbane et al., Behavioral Nudges Reduce Failure to Appear for Court, 370
SCIENCE eabb6591 (2020).
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ElHAJE ¢ Alissa Fishbane et al., Behavioral Nudges Reduce Failure to Appear for
Court, 370 SciENCE eabb6591 (2020).
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RAHERNER

Bk kR o Alissa Fishbane et al., Behavioral Nudges Reduce Failure to Appear for
Court, 370 ScIENCE eabb6591 (2020).
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F 4L kR o Alissa Fishbane et al., Behavioral Nudges Reduce Failure to Appear for
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A Preliminary Exploration of
Behavioral Science in Criminal
Justice: Focusing on Nudges and
Heuristics

Kai-Ping Su”

Abstract

This article explores how behavioral science, particularly the
concepts of nudges and heuristics, may influence criminal justice
procedures and judicial decision-making. It first argues that criminal
justice reforms focusing exclusively on legal rules may overlook the
cognitive limitations of decision-makers, including constraints on time,
information, and human cognition, thereby undermining policy
objectives or even producing unintended consequences. This article
then examines the use of behavioral interventions to increase criminal
defendants’ court appearance rates in the United States, such as
redesigned court summonses and text-message reminders. It argues that
although nudges, as low-cost and non-coercive behavioral interventions,
may appear to be in tension with a criminal justice system traditionally
grounded in punishment and coercion, they nevertheless have the
potential to improve procedural compliance.

The article further discusses the potential backfire effects of
nudges in criminal justice, including misattributing the causes of
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behavior, obscuring structural problems, and generating unfavorable
evaluations of individuals who remain unaffected by nudges. Finally,
drawing on judicial decisions issued during the implementation of
Taiwan’s 2007 Commutation Act, this article examines the possible
influence of anchoring, availability, and representativeness heuristics
on judicial decision-making. It argues that behavioral science provides
a useful analytical framework for understanding the practical
limitations of criminal justice decision-making, while emphasizing that
its application must remain constrained by the fundamental values of
due process and criminal justice.

Keywords: Statistical Evidence, Failure to Appear, Reverse Labeling,
Sentencing, Commutation
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